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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 20, 1990. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-12) 


Carriers: The dutiability of vessel repairs performed pursuant to a 
construction warranty. 


Date: November 24, 1989 
File: HQ 110281 
VES-13-18-CO:R:P:C 110281 GV 
Category: Carriers 
CulEF, TECHNICAL BRANCH 
Paciric REGION 
300 North Los Angeles Street 
Post Office Box 2071 
Los Angeles, California 90053-3379 


Re: Protest No. 27049-001410, President Truman V-06. 


Dear Sir: 

Your memorandum dated May 22, 1989, forwarded a protest re- 
garding vessel repair entry no. C27-0012515-9. Our findings are set 
forth below. 


Facts: 

The President Truman is one of three C-10 or “non-Panamax” 
vessels (so named because their configurations include a beam too 
wide to transit the Panama Canal) built for American President 
Lines, Ltd. (APL) by Howaldtwerke-Deutsche Werft AG (HDW) in 
Kiel, Germany. The subject vessel was delivered to APL on April 
22, 1988, and had work performed in November 1988, by HDW and 
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other foreign yards. Subsequent to the completion of the aforemen- 
tioned work, the subject vessel arrived in the United States at San 
Pedro, California, on November 28, 1988. 

A vessel repair entry covering the voyage in question was filed on 
the date of arrival. In a letter dated December 12, 1988, from Mr. 
Robert E. Weeks, Marine Customs Coordinator, APL, to the Chief, 
Liquidation Branch, U.S. Customs Service, San Francisco, it was 
stated that certain foreign work performed on the President Tru- 
man was pursuant to a new vessel construction warranty which ex- 
tended one year from the date of delivery and therefore was not 
subject to duty. In support of this claim a copy of the construction 
contract (including the warranty provision) was submitted. Howev- 
er, no application for relief was filed to cover the particular entry in 
question. Furthermore, the items claimed to be subject to warranty 
were not identified on the December 12 letter but rather were 
marked as such on the entry. In view of the failure to submit an ap- 
plication the entry was forwarded for liquidation which took place 
on February 24, 1989. 

A protest (with copies of invoices and job control forms) was time- 
ly filed on March 27, 1989, covering entry no. C27-0012515-9 claim- 
ing that the following items were covered by the warranty clause of 
the construction contract: Item 1 (Engine hardware, Fuji Trading 
Co., Ltd. JCF no. TRU6—136); Item 3 (M/Engine spare parts, Sulzer 
Brothers (Japan) Ltd. JCF no. TRU6-156); Item 4 (M/Engine spare 
parts, Sulzer Brothers (Japan) Ltd. JCF no. TRU6-157); Item 13 
(Boiler replacement parts, Japan Tratec JCF no. TRU6—145); Item 
14 (Replace boiler part, The Yokohama Engineering Works, Ltd. 
JCF no. TRU6-146); Item 16 (Repair pump motor, The Yokohama 
Engineering Works, Ltd. JCF no. TRU6-148); and Item 17 (Repair/ 
modification to container deck sockets, The Yokohama Engineering 
Works, Ltd. JCF no. TRU6-149). 

In letters to Mr. Weeks, dated July 17 and August 9, 1989, we 
stated that APL failed to submit the requisite evidence necessary to 
substantiate the warranty claims of this and other pending APL 
protests regarding the C-10 vessels. We therefore allotted APL a pe- 
riod of time until November 7, 1989, to submit evidence that the 
contractors either paid the invoices in question or refunded APL 
the costs involved pursuant to the terms of the warranty. Further- 
more, we emphasized that the requested evidence must indicate not 
only that a particular item in question was covered by the warranty 
but that the entire cost was reimbursed. 

By letters dated November 2 and 6, 1989, APL provided the fol- 
lowing additional documentation in support of duty-free treatment 
of certain identified warranty items: affidavits from the Head Man- 
ager, Guarantee, HDW, that the work in question was performed 
pursuant to the contract warranty provisions and was necessary to 
satisfy the original specifications of the contract for the construc- 
tion of the vessel; letters of agreement signed by officials of both 
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APL and HDW setting forth warranty items that have been agreed 
and paid with respect to the subject vessels and items that have 
been agreed in principle; copies of wire transfer receipts by APL of 
sums of money from HDW evidencing proof of payment of warranty 
claims; and a certification of an APL officer stating that the protest- 
ed items for which a refund is requested were included in the agree- 
ments reached with HDW and that payment was received for these 
items by APL. 


Issue: 


Whether the foreign work performed on the subject vessel for 
which the protestant seeks relief is part of the original construction 
pursuant to a warranty clause or dutiable repairs within the mean- 
ing of 19 U.S.C. 1466. 

Law and Analysis: 

Title 19, United States Code, section 1466, provides, in pertinent 
part, for payment of duty in the amount of 50 percent ad valorem 
on the cost of foreign repairs to vessels documented under the laws 
of the United States to engage in foreign or coastwise trade, or ves- 
sels intended to engage in such trade. 

The Supreme Court has determined that although a vessel is a ve- 
hicle of dutiable articles, the vessel itself is not a dutiable article 
and thus the cost of foreign construction of a vessel is not dutiable. 
The Conqueror, 166 U.S. 110, 17 S.Ct. 510, 41 L.Ed. 937 (1897). Fur- 
thermore, the vessel’s original equipment is not dutiable since it is 
part of the construction cost of the vessel. (See 22 Op. Atty. Gen. 
360 (1899)). 

In Sea-Land Service, Inc. v. United States, 638 F. Supp 1404 (CIT; 
March 31, 1988), the court set forth criteria to be used in determin- 
ing whether a specific item is part of the original construction of 
the vessel or is a dutiable repair under 19 U.S.C. 1466. Some of the 
salient factors to be considered include the terms and nature of the 
guarantee or warranty clause (under the terms of the original con- 
tract), when the work was actually performed, and the nature and 
purpose of the work and the equipment provided. It is important to 
determine whether the “guarantee clause” is indeed a warranty of 
fitness for use and quality, and is limited in time to what may prop- 
erly be deemed part of the original construction. Jd. at 1407. 

Finally, the court stated that the duration of the warranty clause 
must be reasonable, and only long enough to permit the owner of 
the vessel to determine whether there has been compliance with 
the construction specifications, and to ascertain whether the work 
performed pursuant to the warranty clause is related to compliance 
with the specifications set forth in the original contract for the con- 
struction of the vessel. Hence, all work performed and equipment 
added which is not encompassed by the contract are dutiable items 
under the foreign repair statute. Jd. at 1407. 
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In the instant case, the work in question was performed within 
the one year duration of the warranty, the yard which constructed 
the vessel acknowledged coverage of the work under the warranty, 
and said yard refunded APL the full amount of the expenses cover- 
ing the work. 

Accordingly, the protestant has submitted evidence sufficient to 
substantiate their claim that the work in question (i.e., Items 1, 3, 4, 
13, 14, 16 and 17) is nondutiable pursuant to the warranty provi- 
sions of the original contract for construction. 

Holding: 

The foreign work performed on the subject vessel for which the 
protestant seeks relief is part of the original construction pursuant 
to the warranty clause and therefore is nondutiable. 

Accordingly, the protest is granted. 


(C.S.D. 90-13) 


Carriers: The interpretation of the word “ferried” as it appears in 
19 CFR 122.54(a)(2). 


Date: December 4, 1989 
File: HQ 110547 
ATR-4—CO:R:P:C 110547 GV 
Category: Carriers 
Mr. RicHARD WILL 
Port Director 
U.S. Customs SERVICE 
445 Broadway 
Post Office Building, Rm. 215 
Albany, New York 12207 


Re: Aircraft of foreign registry. 


Dear Sir: 

This is in response to your memorandum dated September 13, 
1989, requesting an interpretation of the word “ferried” as it ap- 
pears in 19 CFR 122.54(a)(2). 


Facts: 

Pursuant to section 122.54(a\2), Customs Regulations (19 CFR 
122.54(aX2) any commercial aircraft of foreign registry arriving in 
the U.S. which is not being imported and is ferried from the airport 
of first arrival to one or more airports in the U.S. shall obtain an in- 
ternational traffic permit. The Port of Albany has interpreted the 
word “ferried” to include unscheduled aircraft carrying passengers 
and/or cargo for hire, which have all crew, passengers, cargo, and 
the aircraft appropriately inspected, declared, and/or entered at the 
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airport of first arrival, and which then proceed to one or more Unit- 
ed States ports with all or part of the arriving passengers, baggage, 
or cargo on board. 

The above interpretation has received various inconsistent re- 
sponses from foreign airlines operating flights in the U.S. The Port 
of Albany has therefore requested verification of its above 
interpretation. 


Issue: 


Whether unscheduled aircraft carrying passengers and/or cargo 
for hire, which then have all crew, passengers, cargo, and the air- 
craft appropriately inspected, declared, and/or entered at the air- 
port of first arrival, and which then proceed to one or more United 
States ports with all or part of the arriving passengers, baggage, or 
cargo on board, are “ferried” within the meaning of section 
122.54(aX(2), Customs Regulations (19 CFR 122.54(a\(2)). 


Law and Analysis: 

The Air Commerce Regulations administered by the Customs Ser- 
vice were previously in Part 6 of the Customs Regulations. Former 
section 6.2(d\(1) provided, in pertinent part, that “Before an aircraft 
which is not treated as an imported article, which is registered in a 
foreign country, and which arrives in the United States carrying 
passengers for hire or merchandise is ferried (proceeds in ballast) 
from the airport of first arrival to one or more airports in the Unit- 
ed States, its commander shall obtain from the district director at 
the airport of first arrival a permit to proceed * * *” (emphasis ad- 
ded). Customs has held that for purposes of section 6.2(d\(1), an air- 
craft is considered to be in ballast if it is carrying no cargo. 

Pursuant to T.D. 88-12, published in the Federal Register on 
March 22, 1988 (53 FR 9285) and effective April 21, 1988, Part 6 
was revised and redesignated as Part 122. The revised section 
6.2(d\(1) is now superseded by sections 122.54(a) through (f). Section 
122.54(a) now appears as follows: 


§ 122.54 Aircraft of foreign registry. 


(a) Application. For any commercial aircraft of foreign regis- 
try arriving in the U.S., the aircraft commander or agent shall 
file for an international traffic permit when the aircraft; 

(1) Is not an imported article; and 

(2) Is ferried (proceeds carrying neither passengers nor cargo) 
from the airport of first arrival to one or more airports in the 
U.S. (For permit to proceed with residue cargo, passengers, or 
crewmembers for discharge in the U.S., see Subpart I of this 
part). (emphasis added) 


The mere fact that an aircraft is “unscheduled” does not remove 
it from the definition of “commercial aircraft” as set forth in sec- 
tion 122.1(d), Customs Regulations. However, it is apparent that the 
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requirement to obtain an international traffic permit is not applica- 
ble to foreign-registered aircraft which proceed from their airport of 
first arrival to one or more United States ports with all or part of 
the arriving passengers, baggage, or cargo on board. Such aircraft 
are not “ferried” within the meaning of section 122.54(a\(2), Cus- 
toms Regulations. 

Holding: 

Unscheduled aircraft carrying passengers and/or cargo for hire, 
which then have all crew, passengers, cargo, and the aircraft appro- 
priately inspected, declared, and/or entered at the airport of first 
arrival, and which then proceed to one or more U.S. ports with all 
or part of the arriving passengers, baggage, or cargo on board are 
not “ferried” within the meaning of section 123.54(a\(2), Customs 
Regulations. Such aircraft shall obtain a permit to proceed with res- 
idue cargo, passengers, or crewmembers for discharge pursuant to 
the provisions of Part 122, Subpart I, Customs Regulations. 





(C.S.D. 90-14) 


Carriers: The dutiability of social charges associated with foreign la- 
bor costs under 19 U.S.C. 1466. 


Date: November 2, 1989 
File: HQ 110583 
VES-13-18-CO:R:P:C 110583 GV 
Category: Carriers 
Deputy ASSISTANT R2GIONAL CoMMISSIONER 
COMMERCIAL OPERATIONS 
c/o Regional Commissioner 
New Orleans, Louisiana 70130-2341 


Re: Dutiability of “Social Charges” under 19 U.S.C. 1466. 


Dear Sr: 
Pursuant to an ongoing national audit of a major U.S. shipping 
company by the Regulatory Audit Division, New Orleans, Louisi- 
ana, certain payroll additive costs, usually expressed in the form of 
a percentage, and associated with the temporary employment of for- 
eign nationals aboard a U.S. vessel, were discovered. Our determi- 
nation as to the dutiability of such costs under the vessel repair 
statute is set forth below. 
Facts: 

A national audit of a major U.S. shipping company by Customs 
Regulatory Audit Division, New Orleans, Louisiana, revealed labor 
charges of foreign consultants advising the carrier on a vessel’s re- 
pair and maintenance. The audit further revealed a 90% “social 
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charge” factor directly associated with those labor costs (i.e., for 
every basic hour’s wage paid by the employer to its engineers and 
electricians, the employer must also pay an additional 90% of the 
hourly wage prorated for benefits as noted below). Payment of the 
basic wage will in all cases trigger the additional payments. 

A review of the invoices covering the social charges in question 
reveals the following breakdown of such charges: earned leave pay 
including food allowances, 49.5%; sickness payments, 5.0%; social 
charges/social premiums, 31.1%; medical treatment, 0.5%; pension 
funds, 1.5%; other personal costs for further training etc., 2.4%. 


Issue: 


Whether “social charges” directly associated with dutiable for- 
eign labor costs are dutiable under 19 U.S.C. 1466. 


Law and Analysis: 


Title 19, United States Code, section 1466 provides, in pertinent 
part, for payment of duty in the amount of 50 percent ad valorem 
on the cost of, “The equipments, or any part thereof, * * * or the re- 
pairs or materials to be used, or the expenses of repairs made in a 
foreign country * * *” (emphasis added). 

At the outset we note that pursuant to C.LE.’s 565/55, 1325/58 
and 1188/60, costs may not be remitted where the invoice does not 
show a breakdown so that Customs may determine what is dutiable 
and what is not. Furthermore, pursuant to C.LE. 301/60 Customs 
has long held that a percentage of the cost of repairs is not an ac- 
ceptable breakdown. Accordingly, the mere fact that these social 
charges are set forth as a certain percentage of the labor rate pre- 
cludes any determination of non-dutiability. 

In regard to the itemized expenses which constitute the social 
charges in question, we note that with respect to the food allow- 
ance, if the temporary foreign nationals normally receive food as a 
part of their employment in the place where they are permanently 
located, this would be considered as part of their wages and would 
be part of the actual cost of labor and thus would be dutiable. If, on 
the other hand, the workers were actually transported to the loca- 
tion of the ship and by the nature of this transportation it became 
necessary to temporarily provide for their food, this would not be 
considered as part of the cost of labor and would not be dutiable. 
(Customs letter CR 212.6M, dated February 28, 1972, from J.P. 
Tebeau, Director, Division of Carriers, Drawback and Bonds, to Mr. 
Raymond F. Hufft, Regional Commissioner of Customs, New Orle- 
ans, Louisiana.) We are of the opinion that the above analysis is al- 
so applicable to the cost of medical treatment. 

In regard to the remainder of the charges listed (earned leave 
pay; social charges/social premiums; pension funds; other personal 
costs for further training) we note that the issue of dutiability of 
charges associated with actual foreign labor costs is not without 
precedent. The Customs Court in Jnternational Navigation Co., Inc. 
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v. United States (38 Cust. Ct. 5, C.D. 1836) held that fees or charges 
paid to a foreign government are not dutiable as expenses of re- 
pairs. Customs has held, however, that the doctrine enunciated by 
the Customs Court in C.D. 1836 does not apply to taxes levied by 
foreign governments or premiums paid on workmen’s compensation 
insurance since such exactions do not constitute “fees or charges” 
paid to such governments within the meaning of the decision and 
therefore are part of the dutiable expenses of repairs. (See C.I.E. 62/ 
60 published as Treasury Decision (T.D.) 55005(3), and C.LE.’s 94/60 
and 196/60.) 

Again, section 1466 imposes a 50% duty on “the expenses of re- 
pairs made in a foreign country”. This includes the cost of labor. 
The subject costs, with the exception of the costs of food and medi- 
cal treatment provided at other than the laborer’s permanent work 
location, are a part of those labor expenses and are therefore 
dutiable. 


Holding: 

“Social charges” which are directly associated with dutiable for- 
eign labor costs are a part of those labor costs and are therefore du- 
tiable under 19 U.S.C. 1466 with the exception of the costs of food 
and medical treatment provided at other than the laborer’s perma- 
nent work location. 


(C.S.D. 90-15) 


Carriers: The applicability of the use of a passenger vessel of the 
documentation laws restricting the use of vessels in the coastwise 
and Great Lakes trades. 


Date: December 12, 1989 

File: HQ 110619 

VES-3-02 CO:R:P:C 110619 PH 
Category: Carriers 


Mitton J. Stickies, Jr., Esa. 
CADWALADER, WICKERSHAM & TAFT 
1333 New Hampshire Avenue, NW 
Washington, DC 20036 


Re: Applicability to the use of a passenger vessel of the documenta- 
tion laws restricting the use of vessels in the coastwise and Great 
Lakes trades. 


Dear Mr. STICKLEs: 

This is in response to your letter of November 7, 1989, requesting 
a ruling on the use of the MV Colonial Explorer in passenger 
service between the ports of Kingston, Ontario, and Clayton, 
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New York. Your letters of November 22 and 28 also concern this 
matter. 


Facts: 


You state that the vessel under consideration is currently docu- 
mented for the coastwise trade. Your client proposes to have the 
vessel purchased by a corporation which would not meet the citizen- 
skip requirements in 46 U.S.C. App. 802. After this change in own- 
ership you state that the vessel would only be qualified for a regis- 
try endorsement and not for either a coastwise or Great Lakes en- 
dorsement. You ask if a Great Lakes endorsement is necessary for 
the vessel to provide passenger service between the ports of King- 
ston, Ontario, and Clayton, New York, around the north and east 
sides of Wolf Island, Ontario. 

You also sent your November 7 letter to the United States Coast 
Guard, requesting that agency to confirm that the vessel under con- 
sideration would not permanently lose its eligibility to be document- 
ed for the coastwise or Great Lakes trade under the so-called first 
proviso of 46 U.S.C. App. 883 as a result of the proposed purchase. 
We understand that the Coast Guard has confirmed that the loss of 
coastwise eligibility would be only temporary under the conditions 
you describe. 


Issues: 


(1) May a vessel documented under the laws of the United States 
with a registry and not a coastwise or Great Lakes license or en- 
dorsement engage in the transportation of passengers on the Great 
Lakes and their tributary and connecting waters between a point in 
the United States and a point in Canada? 

(2) Is the transportation of passengers by such a vessel between 
Kingston, Ontario, and Clayton, New York, an employment on the 
Great Lakes and their tributary and connecting waters in trade 
with Canada within 46 U.S.C. 12107? 


Law and Analysis: 


Section 12107 of Title 46, United States Code, is the documenta- 
tion provision concerning the Great Lakes trade. Under this provi- 
sion, a Great Lakes license or an appropriately endorsed registry 
may be issued for a vessel which is eligible for documentation (see 
46 U.S.C. 12102), was built in the United States (with an exception 
not pertinent in this case), and otherwise qualifies under the laws of 
the United States to be employed in the coastwise trade (see, e.g., 
the 75 percent United States ownership requirement for corporate 
owners in 46 U.S.C. App. 802). Under paragraph (b) of section 
12107— 


Subject to the laws of the United States regulating the coast- 
wise trade, trade with Canada, and the fisheries, only a vessel 
for which a Great Lakes license or an appropriately endorsed 
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registry is issued may be employed on the Great Lakes and 
their tributary and connecting waters in— 


(1) the coastwise trade; and 
(2) trade with Canada. 


The predecessor of this provision was the Act of March 2, 1831 
(Ch. 98, 4 Stat. 487; see also, the Act of June 17, 1864, Ch. 30, 13 
Stat. 134; Revised Statutes section 4318, formerly codified in 46 
U.S.C. 258). Under these provisions, “[alny vessel of the United 
States navigating the waters of the northern, northeastern, and 
northwestern frontiers, otherwise than by sea” was required to be 
enrolled and licensed in such form as other vessels. Vessels so docu- 
mented were authorized to be employed in either the coasting or 
foreign trade on such frontiers and not required to have a certifi- 
cate of registry. There was no limitation on the use of vessels on 
such frontiers to vessels documented under the provision. Under a 
proviso added in 1936 (Act of May 20, 1936; 49 Stat. 1367) to Re- 
vised Statutes section 4321 (formerly codified in 46 U.S.C. 263), ves- 
sels operating on the “Great Lakes and their connecting and tribu- 
tary waters” under enrollment and license issued under former 46 
U.S.C. 258 were deemed to have sufficient license to engage in the 
fisheries in such waters. 

As you note in your November 28 letter, the provision formerly 
codified in 46 U.S.C. 258 was considered by the Supreme Court of 
the United States in the case of United States v. Leetzel (The Mo- 
hawk), 70 U.S. (3 Wall) 566, 572 (1866). In its discussion of the stat- 
ute, the Court indicated that the provision was permissive in. na- 
ture, “enabl[ing] a class of vessels which are engaged in both the 
foreign and the coasting trade at the same time, to do so without 
the necessity of taking out both a register and an enrol{]}ment.” 

It may be true that under the provision formerly codified in 46 
U.S.C. 258 a vessel documented only with a registry would not have 
been prohibited from transporting merchandise or passengers on 
the Great Lakes and their connecting and tributary waters between 
the United States and Canada. However, there is now an entirely 
new paragraph in the provision (added by section 112 of the Vessel 
Documentation Act of 1980, as amended (46 U.S.C. 65j; now in 46 
U.S.C. 12107(b))) limiting the employment of vessels on the Great 
Lakes and their tributary and connecting waters to “only” vessels 
documented with a Great Lakes license or an appropriately en- 
dorsed registry. This part of the provision was not in existence 
when The Mohawk case was decided. In light of the clear restrictive 
language in section 12107(b), retained when it and its predecessor 
were amended in 1983 and 1988 (see also H.R. 2459, 101st Cong., 1st 
Sess., which would amend section 12107 and again retain the re- 
striction which is the subject of this case), we conclude that a vessel 
documented in the United States only with a registry and not a 
coastwise or Great Lakes endorsement may not engage in the trans- 
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portation of passengers on the Great Lakes and their tributary and 
connecting waters between a point in the United States and a point 
in Canada. 

The second issue in this case is whether the transportation, be- 
tween Kingston, Ontario, and Clayton, New York, is “on the Great 
Lakes and their tributary and connecting waters.” Kingston, Onta- 
rio, is on the north side of the St. Lawrence River, “situated on 
Lake Ontario * * * at the head of the St. Lawrence” (The Encyclope- 
dia Americana (1980), vol. 16, p. 449). Clayton, New York, is on the 
south side of the St. Lawrence River approximately 15 miles down- 
stream from the northeast end of Lake Ontario. You state that you 
understand that the proposed route traverses the St. Lawrence Riv- 
er only. You contend that the St. Lawrence River is not a part of 
the Great Lakes and their tributary and connecting waters. 

We have reviewed other statutory definitions of “Great Lakes.” 
Virtually all of the statutory definitions of “Great Lakes”, including 
two in Title 46, United States Code, include the St. Lawrence River 
from Lake Ontario to at least the United States-Canadian border at 
the 45th parallel of latitude in the “Great Lakes”. (See 46 U.S.C. 
9301(2), 14101(3); 16 U.S.C. 931; 33 U.S.C. 1268, 2003; section 
3205(2), Great Lakes Shoreline Mapping Act of 1987, as amended 
(Pub. L. 100-220; 101 Stat. 1475) (at note following 33 U.S.C. 883a); 
contra: 16 U.S.C. 3503.) 

The history of 46 U.S.C. 12107 supports a definition of “Great 
Lakes” which includes the St. Lawrence River from Lake Ontario to 
the United States-Canadian border at the 45th parallel of latitude. 
As stated above, the provision originated in the Act of March 2, 
1831 (Ch. 98, 4 Stat. 487). This provision and its successors (see 
above) applied to vessels “navigating the waters of the northern, 
northeastern, and northwestern frontiers, otherwise than by sea”. 
When “Great Lakes and their tributary and connecting waters” 
was substituted for the quoted term by the Vessel Documentation 
Act of 1980 (Pub. L. 96-394; 94 Stat. 3453), Congress specifically 
provided that: 


“enrollment and license to engage in the foreign and coastwise 
(or coasting) trade on the northern, northeastern, and north- 
western frontiers, otherwise than by sea” means a Great Lakes 
license as provided for in section 112 of this title. [Section 125 
of Pub. L. 96-394, formerly codified in 46 U.S.C. 65w.]} 


According to the House Report on the bill which became the Ves- 
sel Documentation Act of 1980 (H. Rep. No. 96-428, 96th Cong., 2d 
Sess. (1979) (printed at 1980 U.S.C.C.A.N. 7162— 


The Lake Carriers Association expressed some concern that the 
bill might require amendment to make it abundantly clear that 
vessels with a Great Lakes license employed in the coasting or 
foreign trade on the Great Lakes and their tributaries and con- 
necting waters, may continue to trade on that license down the 
St. Lawrence River to places like Sept-Iles and Pointe Noire. 
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The Association was assured that H.R. 1196 has been drafted to 
change only the procedural aspects of the vessel documentation 
laws, and no substantive changes with respect to regulating the 
trade vessels can engage in are intended. In drafting the bill, the 
effect of repealing section 4318 of the Revised Statutes of the 
United States (46 U.S.C. 258) was considered by including i 
the bill a specific reference to this issue. Subsection (3) of Bac 
tion 25 of the bill expressly states that [quoted above]. In light 
of the clarity of the provisions in the existing bill, the Associa- 
tion’s recommendation was considered unnecessary. [1980 
U.S.C.C.A.N. 7167] [Emphasis added.]} 


On the basis of the foregoing we conclude that the St. Lawrence 
River, from Lake Ontario to the United States-Canadian border at 
the 45th parallel of latitude, is a part of the Great Lakes and their 
tributary and connecting waters for purposes of 46 U.S.C. 12107. 
Use of a vessel documented in the United States with a registry 
without a coastwise or Great Lakes endorsement to transport pas- 
sengers between points on the St. Lawrence River included within 
this definition would be prohibited by section 12107. 

Holding: 

(1) A vessel documented under the laws of the United States with 
a registry and not a coastwise or Great Lakes license or endorse- 
ment is prohibited by 46 U.S.C. 12107 from engaging in the trans- 
portation of passengers on the Great Lakes and their tributary and 
connecting waters between a point in the United States and a point 
in Canada. 

(2) The transportation of passengers by such a vessel between 
Kingston, Ontario, and Clayton, New York, is an employment on 
the Great Lakes and their tributary and connecting waters in trade 
with Canada within 46 U.S.C. 12107 and is therefore prohibited. 





(C.S.D. 90-16) 


Classification: The applicability of partial duty exemption under 
HTSUS subheading 9802.00.60, to certain high performance race 
car parts processed in Mexico. 


Date: December 7, 1989 
File: HQ 555322 
CLA-2 CO:R:C:V 555322 GRV 
Category: Classification 
Tariff No: 9802.00.60, HTSUS 
Irvine W. Smitu, Esa. 
GerorceE R. TuTT.eE, P.C. 
1331 Pennsylvania Avenue NW, Suite 1200F 
Washington, DC 20004 
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Re: Applicability of partial duty exemption under HTSUS subhead- 
ing 9802.00.60 to certain high performance race car parts processed 
in Mexico. 


Dear Mr. Smitu: 

This is in response to your letter of March 2, 1989, on behalf of 
Winters Performance Products, Inc., requesting a ruling on the ap- 
plicability of subheading 9802.00.60, Harmonized Tariff Schedule of 
the United States (HTSUS), to certain high performance race car 
parts to be imported from Mexico following processing. 


Facts: 


You state that U.S.-manufactured aluminum/magnesium cast- 
ings and steel barstock will be exported to Mexico for processing in- 
to high performance parts, e.g., calipers, for racing cars. The cast- 
ings will be heat treated by the foundry before they are exported. 
The steel barstock will be exported in 10-12 and 20-22 foot lengths. 
In Mexico, the castings will have any flashings removed and they 
will be machined to very fine tolerances on lathes, milling and drill- 
ing machines. The barstock will be sawed to appropriate part 
length, turned by lathe operations, and hobbed by gear cutting 
equipment. The articles will then be exported to the US. 

Upon return to the U.S., the castings will be subjected to a pro- 
cess referred to as “impregnation,” which serves to seal the pores in 
the castings, thus making them leakproof. The castings will then 
have holes drilled in them, after which they will be burnished with 
steel ball bearings to impart a high polish to them. In addition, 
some of the castings will be anodized. The barstock will be further 
heat treated to relieve stress (process annealed), straightened by a 
final precision grinding, and anodized to add color, a protective fin- 
ish and to inhibit corrosion. 

Regarding the “impregnation” process, you state that it is a pro- 
duction method used for sealing parts which operate at elevated 
temperatures from 465-1,000 degrees fahrenheit. The porous cast- 
ings are loaded into a basket which is submerged in a vacuum 
chamber charged with a liquid resin sealing material. The chamber 
is sealed and the air drawn off to create a vacuum. When the cham- 
ber is returned to ambient pressure, the resultant increased air 
pressure forces the resin into the porosity of the castings, thus seal- 
ing the parts. A rinse cycle follows the impregnation process to re- 
move excess resin from the parts. A catalyst activator solution is 
then applied to the castings to cure the sealant at the surface of 
each part, and a final rinse removes excess activator from the parts. 


Issue: 


Whether the high performance race car parts will be eligible for 
the partial duty exemption available under HTSUS subheading 
9802.00.60 when returned to the U.S. 
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Law and Analysis: 
HTSUS subheading 9802.00.60 provides a partial duty exemption 

for: 
[ajny article of metal (as defined in U.S. note 3(d) of this sub- 
chapter) manufactured in the United States or subjected to a 
process of manufacture in the United States, if exported for fur- 
ther processing, and if the exported article as processed outside 
the United States, or the article which results from the process- 
ing outside the United States, is returned to the United States 
for further processing. 


This tariff provision imposes a dual “further processing” require- 
ment on eligible articles of metal—one foreign, and when returned, 
one domestic. (For purposes of TSUS item 806.30, “further process- 
ing” has been interpreted to mean a processing necessary to com- 
plete an article, as distinguished from processing to which a com- 
pleted article may be subjected to adapt it for the purpose intended. 
T.D. 78-416, 12 Cust. Bull. 922 (1978)). Metal articles satisfying 
these statutory requirements may be classified under this tariff pro- 
vision with duty only on the value of such processing performed 
outside the U.S., upon compliance with section 10.9, Customs Regu- 
lations (19 CFR 10.9). 

In this case, the foreign operations performed on the aluminum/ 
magnesium castings are flash removal, grinding and drilling, while 
the operations performed on the steel and aluminum barstock are 
sawing to length, turning, and hobbing by gear cutting equipment. 
We have previously ruled that grinding and metal cutting steps, 
e.g., “flash removal,” and other steps that impact the metal itself 
constitute “further processing” within the ambit of the statute. See, 
Headquarters Ruling Letter 555105 (October 31, 1988). We have al- 
so held that hole drilling operations that constitute a significant 
process meet the requirements of further processing under HTSUS 
subheading 9802.00.60. See, C.S.D. 79-290, 13 Cust. Bull. 1424 
(1979). Accordingly, the castings and barstock are found to be sub- 
jected to “further processing” abroad for purposes of HTSUS sub- 
heading 9802.00.60. 

When the metal articles are imported into the U.S., the castings 
are subjected to “impregnation,” hole drilling and burnishing, and 
some are anodized; the barstock is subjected to heat treating, 
straightening and anodizing operations. We have previously ruled 
that anodizing—an electrically-induced process that imparts a cor- 
rosion-resistant oxide coating on certain metals that is a permanent 
and integral pat of the original base metal—constitutes a “further 
processing.” Headquarters Ruling Letters 554359 (December 5, 
1986), 071147 (January 31, 1983) and 094102 (June 2, 1966). Thus, 
inasmuch as the anodizing step is common to the barstock and some 
of the castings, these articles of metal are found to be subjected to 
“further processing” in the U.S. 
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Regarding the barstock articles, we have also ruled that a heat 
treating process denominated “Solution (water) Quench, Annealed,” 
which consisted of reheating and water quenching stainless steel 
bars and wire rod to relieve rolling stresses, constituted a “further 
processing” within the meaning of HTSUS subheading 9802.00.60. 
Headquarters Ruling Letter 555103 (February 2, 1989). 

Regarding the “impregnation” process performed on the castings, 
we understand that this step is essentially a coating process which 
seals the pores in the castings. We have previously held that sur- 
face coating or painting, standing alone, does not constitute a “fur- 
ther processing” for purposes of HTSUS subheading 9802.00.60. 
Headquarters Ruling Letters 054271 (January 6, 1978), 067328 
(June 30, 1981), and 071396 (July 19, 1983). Accordingly, we do not 
believe the “impregnation” process performed on the castings, 
standing alone, constitutes a “further processing.” However, in con- 
junction with the anodizing and hole drilling operations, we find 
that the U.S. processing to which the castings are subjected satisfy 
the domestic “further processing” requirement. 


Conclusion: 

On the basis of the information submitted, the high performance 
race car parts to be imported are subjected to sufficient “further 
processing” operations both abroad and on return to the U'S. to be 
eligible for the partial duty exemption available under HTSUS sub- 
heading 9802.00.60, upon compliance with the documentary re- 
quirements of 19 CFR 10.9. 


(C.S.D. 90-17) 


Marking: The country of origin marking of sunglasses. 


Date: November 16, 1989 
File: HQ 732228 
MAR-2-05 CO:R:C:V 732228 NL 
Category: Marking 
Susan PoMERANTZ, PRESIDENT 
Prioriry ONE BROKERS, INc. 
4101 Airtrade Street 
Orlando, Florida 32827 


Re: Country of origin marking of sunglasses. 


Dear Ms. PoMERANTZ: 

This is in response to your letter of March 14, 1989, requesting 
advice concerning the country of origin marking of imported sun- 
glasses and a clear polybag in which they are imported. We regret 
the delay in responding. 
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Facts: 

The submitted sample is a clear plastic bag, approximately 9” by 
3”, upon which is printed the words “Made in Taiwan”. You advised 
a member of my staff that the sunglasses, which are of an inexpen- 
sive, nonprescription type, are individually packed in Taiwan in the 
unsealed plastic bags for sale to ultimate purchasers in the US. 
The sunglasses are imported in containers holding 24 pairs each. 
The sunglasses themselves, which were not submitted as a sample, 
contain no country of origin marking. 


Issue: 
Does the above-described marking satisfy the country of origin 
marking requirements? 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the United States shall be marked in a conspicuous 
place as legibly, indelibly, and permanently as the nature of the ar- 
ticle (or container) will permit, in such a manner as to indicate to 
the ultimate purchaser in the U.S. the English name of the country 
of origin of the article. Part 134, Customs Regulations (19 CFR Part 
134), implements the country of origin marking requirements and 
exceptions of 19 U.S.C. 1304. 

An article may be excepted from country marking pursuant to 19 
U.S.C. 1304(aX3\D) and 19 CFR 134.32(d) when the marking of its 
container will reasonably indicate the origin of the article to the ul- 
timate purchaser. However, in granting this exception we require 
assurances that in all foreseeable circumstances, the article will 
reach the ultimate purchaser in its original unopened marked 
container. See T.D. 74-122; HQ Ruling 729075 (Jan. 13, 1986). Here, 
where the unsealed package affords the opportunity for a retailer or 
wholesaler easily to remove the articles and offer them for sale 
without country of origin marking, an exception from country of or- 
igin marking cannot be approved. We note, however, that the coun- 
try of origin marking on the plastic bag is legible, permanent and 
conspicuous within the meaning of 19 U.S.C. 1304. We cannot issue 
a binding ruling without reviewing a sample, but it is possible that 
an exception could be approved if the bag were sealed such that in 
all forseeable circumstances the ultimate purchaser would receive 
the article in the marked, sealed plastic bag. 

In this instance the articles themselves must be marked with 
their country of origin. As you are aware, in T.D. 74-38 we ruled 
that imported eyeglass and sunglass frames must be marked by die 
stamping in a contrasting color, by raised lettering, or by engrav- 
ing. Please note, however, complete sunglasses may also be marked 
by means of labels or tags which are attached to the sunglasses se- 
curely enough to remain on until the sunglasses reach the ultimate 
purchaser in the U.S. See C.I.E. 1884/65 (Nov. 9, 1965), letter rul- 
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ings 710832 (Sept. 12, 1979), 720967 (Dec. 13, 1982), and 726183 
(Aug. 29, 1984). 
Holding: 

Imported sunglasses packed in unsealed individual plastic con- 
tainers bearing country of origin marking must themselves be 
marked with their country of origin. 





(C.S.D. 90-18) 
Marking: The country of origin marking for imported paprika. 


Date: December 7, 1989 
File: HQ 732315 
MAR 2-05 CO:R:C:V 732315 pmh 
Category: Marking 
Ms. DreBorAH MAYVILLE 
A.N. Derincer, INc. 
P.O. Box 824 
Fort Covington, NY 12837-0824 


Re: Country of origin marking for imported paprika. 


Dear Ms. MayvIiLLe: 

This is in response to your letter dated February 2, 1989, on be- 
half of your client, Carno Canada Corporation, requesting a ruling 
on the country of origin marking requirements for imported papri- 
ka. Your letter has been forwarded to us from our New York office. 


Facts: 

The paprika is of Spanish origin. It is sifted, packaged in bulk 
containers and treated for bacteria in Spain. It is subsequently 
shipped to Canada where it is transferred from the bulk containers 
into smaller retail containers, labelled and sealed. The paprika is 
then imported into the U.S. for distribution to retailers for sale in 
the US. 


Issue: 

Whether repacking Spanish paprika in Canada for retail sale in 
the U.S. constitutes a substantial transformation so as to change 
the country of origin. 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
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gin of the article. Part 134, Customs Regulations (19 CFR Part 134), 
implements the country of origin marking requirements and excep- 
tions of 19 U.S.C. 1304. Section 134.1(b), Customs Regulations (19 
CFR 134.1(b)), defines the country of origin as “the country of man- 
ufacture, production, or growth of any article of foreign origin en- 
tering the U.S. Further work or material added to an article in an- 
other country must effect a substantial transformation in order to 
render such other country the ‘country of origin’ within the mean- 
ing of this part.” 

In defining what constitutes a substantial transformation, Courts 
have held that the further work or material added to an article 
must result in the article losing its original identity and taking on a 
new name, character or use. See United States v. Gibson-Thomsen 
Co., Inc., 27 C.C.P.A. 267, C.A.D. 98 (1940). In National Juice Prod- 
ucts Association v. United States, 10 C.1.T. 48, 628 F. Supp. 978 
(1986), the Court upheld Customs’ determination that orange juice 
concentrate is not substantially transformed when it is processed 
into retail orange juice products. Although the orange juice concen- 
trate in that case underwent significant processing, was mixed with 
orange essences and oils, purified water and was either packaged in 
cans and frozen or pastuerized and packaged in liquid form, Cus- 
toms found that such processing did not change the fundamental 
character of the orange juice concentrate. 

In C.S.D. 86-28, dated June 25, 1986, Customs determined that 
raw broccoli was not substantially transformed as a result of sort- 
ing, trimming, cutting into pieces, steam blanching, freezing and 
packaging. In that case Customs based its decision on the fact that 
the subject vegetables retained their fundamental character and 
the processing and packaging was, in fact, performed to preserve 
the original characteristics of the vegetables. 

In this case, the Spanish paprika does not undergo any processing 
in Canada. It is merely packaged for retail sale. Regardless of the 
cost of such packaging, it does not result in a substantial transfor- 
mation of the paprika. As the juice concentrate in National Juice 
and the broccoli in C.S.D. 86-28, the paprika here retains its origi- 
nal characteristics and identity and the packaging is performed on- 
ly to preserve those characteristics and prepare it for retail sale. 

While not specifically stated, it appears that the retail bottles 
used to package the paprika are of Canadian origin. Section 134.23, 
Customs Regulations (19 CFR 134.23), requires containers or hold- 
ers designed for or capable of reuse after the contents have been 
consumed to be individually marked to indicate the country of their 
own origin with a marking such as, “Container Made in (name of 
country). However, disposable containers which are ordinarily dis- 
carded after the contents have been consumed are not required to 
be marked to show the country of their own origin pursuant to sec- 
tion 134.24(d), Customs Regulations (19 CFR 134.24(d)). It is not 
clear from the information submitted whether the bottles used to 
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package the paprika are the type typically discarded after the con- 
tents have been consumed or not. 
Holding: 

Paprika which is of Spanish origin and is merely packaged in Ca- 
nada for retail, does not undergo a substantial transformation. The 
paprika remains a product of Spain and must be marked according- 
ly. Since the paprika is incapable of being marked, the retail 
container must be marked to indicate the origin of the paprika. In 
addition, if the containers used to package the paprika are bottles of 
Canadian origin, capable of reuse after the contents have been con- 
sumed, they have to be marked as products of Canada pursuant to 
19 CFR 134.23 (e.g., “Bottles Product of Canada; Contents Product 
of Spain”). 


(C.S.D. 90-19) 


Marking: The country of origin marking of sweatshirts. 


Date: November 28, 1989 
File: HQ 732502 
MAR-2-05 CO:R:C:V 732502 KG 
Category: Marking 
Duncan A. NIXON 
SHARRETTS, PALEY, CARTER & BLAUVELT, P.C. 
67 Broad Street 
New York, N.Y. 10004 


Re: Country of origin marking of sweatshirts. 


Dear Mr. NIxon: 

This is in response to your letter of June 21, 1989, and your sub- 
mission of October 13, 1989 requesting a country of origin marking 
ruling on imported sweatshirts to be assembled in Jamaica. You 
submitted samples of the cut pieces and also a completed 
sweatshirt. 


Facts: 

Your client plans to purchase knit fabric of Asian origin. This 
fabric will be cut to shape in its country of production. The cut com- 
ponents will then be exported to Jamaica for assembly into finished 
sweatshirts. The sweatshirt will be assembled using two different 
types of knit fabric. The body panel and the sleeve panels will be 
cut from knit fleece fabric, while the four side panels on the cuffs, 
collar and bottom will all be cut from ribbed knit fabric. The cut- 
ting operation will cost between $0.05 and $0.10 per garment. The 
time involved in cutting is minimal. The total cost of the cut compo- 
nents landed in Jamaica is estimated to be $4.20 to $4.80 per gar- 
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ment with the fabric cost estimated at approximately $3.50 per 
garment. 

The sewing operation in Jamaica will cost approximately $0.85 
per garment and will take approximately ' hour per garment. The 
sewing will be performed primarily with flat lock sewing machines 
which cost approximately $5,000.00 each. The assembly will include 
the following operations: (1) The double side panels will be carefully 
aligned and sewn to the main body piece; (2) The sleeve pieces must 
be sewn closed; (3) The sleeves will be sewn to the body; (4) Each 
cuff piece, the bottom piece and the collar piece must be carefully 
folded and sewn closed; (5) The cuffs, bottom and collar must be 
sewn to the body of the garment and (6) The logo must be embroi- 
dered on one of the sleeves. A total of 16 sewing operations and one 
embroidery operation will be performed in Jamaica. Exhibit 1 of 
the submission lists 28 different operations to be performed in Ja- 
maica. Exhibit 2 is a chart setting forth the cost of the proposed 
training program for the operators of the flat lock operations and 
the double needle cover stitch operations, which is estimated at 
about $20,000. 


Issue: 
What is the country of origin of an imported sweatshirt assem- 
bled as described above for quota and country of origin marking 


purposes. 
Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. 

Section 12.130, Customs Regulations (19 CFR 12.130), sets forth 
the principles for making country of origin determinations for tex- 
tile and textile products subject to section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854) (“section 204”). According 
to T.D. 85-38, published in the Federal Register on March 5, 1985, 
(50 FR 8714), which is the final rule document which established 19 
CFR 12.130, the principles of country of origin for textiles and tex- 
tile products contained in 19 CFR 12.130 are applicable to such mer- 
chandise for all purposes, including duty and marking. This regula- 
tion, which became effective in 1985, came about as a result of Ex- 
ecutive Order No. 12,475, 49 FR 19955 (1984), which directed the 
Secretary of Treasury, in accordance with policy guidance provided 
by the Committee for the Implementation of Textile Agreements, to 
issue regulations governing the entry or withdrawal from ware- 
house for consumption of textile and textile products subject to sec- 
tion 204. The regulations were to include clarifications in or revi- 
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sions to the country of origin rules for textiles and textile products 
subject to section 204 in order to avoid circumvention of multilater- 
al and bilateral textile agreements. 

The Court of International Trade upheld the interim regulations, 
published as T.D. 84-171 in the Federal Register on August 3, 1984 
(49 FR 31248), in Mast Industries, Inc. v. Regan, 596 F. Supp. 1567 
at 1582 (CIT 1984). The court stated that the purpose of the interim 
textile regulations is “prevention of the entry of textile products in- 
to the United States on quotas not applied to the country which 
manufactured all or a substantial part of the textile products. Ac- 
cordingly, interim regulation section 12.130 defines country of ori- 
gin and established criteria for substantial transformation in order 
to prevent nearly completed textile products of one country from 
being imported into the United States on the quota of another 
country.” 

When T.D. 85-38 was published, the background information cit- 
ed an intention to change the result of Cardinal Glove Co. v. United 
States, 4 C.I.T. 41 (1982), as one of the motivations of the drafting of 
the new textile regulations. Cardinal Glove involved cotton work 
gloves. The cotton fabric was produced in Hong Kong, and cut into 
front and back panels in Hong Kong. These front and back panels 
were assembled by sewing in Haiti. The gloves were then turned in- 
side out, pressed, inspected, paired, folded and bundled in Haiti. 
The court held that the assembly and processing of the gloves in 
Haiti transformed the gloves into an export of Haiti and that there- 
fore, the bilateral textile agreement between the U.S. and Hong 
Kong was inapplicable and a Hong Kong export license or visa was 
unnecessary for entry into the U.S. The court noted that “the ex- 
portation of merchandise from a country producing a product to an 
intermediate country for the purpose of processing, manipulating or 
assembling that product, is a common practice in our present day 
industrial and technological economy.” Cardinal Glove at 43-44. 
This very practice was feared as a method of attempting to circum- 
vent the textile import program and multilateral and bilateral tex- 
tile agreements rather than as a mechansim for effecting a substan- 
tial manufacturing process that Customs desired to halt through 
implementation of 19 CFR 12.130. 

Pursuant to 19 CFR 12.130, the standard of substantial transfor- 
mation governs the determination of the country of origin where 
textiles and textile products are processed in more than one coun- 
try. The country of origin of textile products is deemed to be that 
foreign territory, country, or insular possession where the article 
last underwent a substantial transformation. Substantial transfor- 
mation is said to occur when the article has been transformed into 
a new and different article of commerce by means of substantial 
manufacturing or processing operations. 
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The factors to be applied in determining whether or not a manu- 
facturing operation is substantial are set forth in 19 CFR 12.130(d) 
and (e). Assembly by sewing is considered in 19 CFR 12.130(eXv) as 
usually resulting in a article being deemed a product of the country 
in which the sewing was done where the assembly is substantial 
such as the complete assembly and tailoring of all cut pieces of suit- 
type jackets, suits, and shirts. After considering all the comments 
received on the interim regulation regarding assembly by sewing, 
Customs concluded that “factors such as time, nature of the sewing 
operation, and the skill required to sew together a tailored garment 
should be considered in determining whether the merchandise was 
substantially transformed * * *. Where either less than a complete 
assembly of all the cut pieces of a garment is performed in one 
country, or the assembly is a relatively simple one, then Customs 
will rule on the particular factual situations as they arise, utilizing 
the criteria in section 12.130(d).” 50 FR 8715 (March 5, 1985), T.D. 
85-38. Customs overtly rejected the adoption of an arbitrary rule of 
origin based solely on the minutes of production in each country. 

In HQ 731036 (July 17, 1989), Customs held that the assembly by 
sewing of polo-style shirts in Country B was not a substantial trans- 
formation because the manufacturing process was not complex, 
took very little time and did not require highly skilled workers. The 
assembly of polo-style shirts did not require tailoring or detail work. 
This case is similar. The assembly by sewing takes approximately '/2 
hour and costs $0.85 per garment. There is no evidence that the Ja- 
maica processing requires highly skilled workers or that putting to- 
gether a sweatshirt is any more difficult than putting together a po- 
lo-style shirt. Therefore, the sweatshirt is not substantially trans- 
formed in Jamaica. Wherever the fabric is purchased and cut would 
be the country of origin pursuant to 19 CFR 12.130 for quota and 
country of origin marking purposes. This conclusion is further sup- 
ported by the fact that the cost of the fabric is approximately $4.20 
to $4.80 per garment plus $0.05 to $0.10 to cut the fabric while the 
sewing only costs about $0.85 per garment. 

In your submission of October 13, 1989, you made several argu- 
ments to support your position that Jamaica is the country of origin 
of the assembled sweatshirts. First, you stated that the importer in- 
tends to significantly increase its business operations in Jamaica. 
This point is not relevant to a determination of what country a tex- 
tile good is from for the purposes of 19 CFR 12.130. The purpose of 
19 CFR 12.130, as stated above, is to insure that a textile good is 
credited to the proper country and is not intended to favor or penal- 
ize any particular country or geographic area. 

Your second argument contrasts the cost and time involved in 
cutting the garment in Korea with the cost and time involved in as- 
sembling the garment in Jamaica. These factors are relevant but 
not conclusive. The major cost involved in the manufacture of the 
sweatshirts is the cost of the material itself. This material will not 
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be purchased in Jamaica. Further, although cutting does not in- 
volve a high labor cost (particularly in Korea), the machines which 
are used for cutting are expensive. 

Thirdly, you argue that because heavy knit fleece fabric and knit 
ribbed fabric are being used, the sewing operation is more sophisti- 
cated and expensive. The polo-style shirts discussed in HQ 731036 
involved cotton knit and knit ribbed fabric. Although the fabric 
used in this case is clearly heavier, we are not convinced that the 
sewing operation differs that greatly. 

Your fourth point is that the importer will have to train workers 
to use the flat lock machines because the importer currently does 
not employ any experienced operators. Training is a factor taken in- 
to account. However, 19 CFR 12.130 places greater weight on work 
done by highly trained workers such as tailors and craftsmen. A 
short training program to teach someone to operate a flat lock ma- 
chine does not carry great weight. 

We regard your fifth point, that Customs adopted 19 CFR 12.130 
to address the problem of assembly of knit to shape sweater panels, 
as an oversimplification of the rationale which led to the adoption 
of T.D. 85-38. There were a myriad of policy reasons for the adop- 
tion of 19 CFR 12.130. 

Your sixth point is that the importer’s proposed operation is 
based entirely on legitimate commercial considerations unrelated to 
quota. T.D. 85-38 states that “the origin rules in 12.130 are effec- 
tive only for textile restraint purposes.” 50 FR 8714. While Customs 
does not question the legitimacy of the proposed commercial opera- 
tion and even if the sweatshirts would be subject to quota restraints 
with both Korea and Jamaica, we are not persuaded that the pro- 
posed assembly operations in Jamaica are substantial. 

We note that the sample submitted is marked “Made in U.S.A.” 
and has a U.S. address both on the neck label and on the hangtag 
attached to the sleeve. This marking may be improper depending on 
the origin of the fabric making up the sample and where the fabric 
was cut and sewn. Without further information, we can not issue a 
country of origin marking ruling for the sample. However, if the 
sweatshirt is imported, the U.S. address on the neck label and hang- 
tag could trigger the special marking requirements of section 
134.46, Customs Regulations (19 CFR 134.46). 


Holding: 
The sweatshirt is not substantially transformed in Jamaica. 


Wherever the fabric is purchased and cut would be the country of 
origin for the purposes of 19 CFR 12.130. 
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Marking: The country of origin marking of imported cotton work 
gloves. 


Date: November 6, 1989 
File: HQ 732623 
MAR-2-05 CO:R:C:V 732623 KG 
Category: Marking 
RicHarD A. RIvKIN 
LaTex GLovE Co., INc. 
205 Huehl Road 
Northbrook, Illinois 60062 


Re: Country of origin marking of imported cotton work gloves. 


Dear Mk. RIVKIN: 

This is in response to your letter of July 31, 1989, requesting a 
country of origin ruling regarding imported cotton work gloves. A 
sample glove and the pieces of a glove were submitted for 
examination. 


Facts: 

The fabric is purchased and cut into pieces in country A. The 
pieces are then shipped to country B for sewing, turning, pressing, 
matching into pairs, packing, and final shipment to the U.S. You as- 
sert that the skill level associated with cutting the pieces is relative- 
ly low and that a worker can be trained to cut glove parts in less 
than one month. In contrast, you state that a high degree of skill is 
required for sewing the finished product because the seams are 
short and frequently curve and change direction and that a mini- 
mum of six months of training is necessary to achieve acceptable 
quality and productivity from a new worker. 

Further, the total time for the manufacturing operations for one 
dozen pairs of gloves performed in country A is 0.0188 hours com- 
pared to 1.1733 hours in country B. 


Issue: 


What is the country of origin for the purposes of 19 CFR 12.130 of 
imported cotton work gloves manufactured as described above. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. The U.S. Court of International Trade stated in 
Koru North America v. United States, 701 F. Supp. 229, 12 CIT —— 
(CIT 1988), that: “In ascertaining what constitutes the country of 
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origin under the marking statute, a court must look at the sense in 
which the term is used in the statute, giving reference to the pur- 
pose of the particular legislation involved. The purpose of the mark- 
ing statute is outlined in United States v. Friedlaender & Co., 27 
CCPA 297, 302, C.A.D. 104 (1940), where the court stated that: ‘Con- 
gress intended that the ultimate purchaser should be able to know 
by an inspection of the marking on the imported goods the country 
of which the goods is the product. The evident purpose is to mark 
the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or 
refuse to buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 12.130, Customs Regulations (19 CFR 12.130), sets 
forth the principles for making country or origin determinations for 
textile and textile products subject to section 204 of the Agricultur- 
al Act of 1956, as amended (7 U.S.C. 1854) (“section 204’). Accord- 
ing to T.D. 85-38, the final rule document published in the Federal 
Register on March 5, 1985 (50 FR 8714), which established 19 CFR 
12.130, the principles of country of origin for textiles and textile 
products contained in 19 CFR 12.130 are applicable to such mer- 
chandise for all purposes, including duty and marking. This regula- 
tion, which became effective in 1985, came about as a result of Ex- 
ecutive Order No. 12,475, 49 FR 19955 (1984), which directed the 
Secretary of Treasury, in accordance with policy guidance provided 
by the Committee for the Implementation of Textile Agreements, to 
issue regulations governing the entry or withdrawal from ware- 
house for consumption of textile and textile products subject to sec- 
tion 204. The regulations were to include clarifications in or revi- 
sions to the country of origin rules for textiles and textile products 
subject to section 204 in order to avoid circumvention of multilater- 
al and bilateral textile agreements. 

The U.S. Court of International Trade upheld the interim regula- 
tions which included 19 CFR 12.130, published as T.D. 84-171 in the 
Federal Register on August 3, 1984 (49 FR 31248), in Mast Indus- 
tries, Inc. v. Regan, 596 F. Supp. 1567 at 1582 (CIT 1984). The court 
stated that the purpose of the interim textile regulations is ‘“\preven- 
tion of the entry of textile products into the United States on quotas 
not applied to the country which manufactured all or a substantial 
part of the textile products. Accordingly, interim regulation section 
12.130 defines country of origin and established criteria for substan- 
tial transformation in order to prevent nearly completed textile 
products of one country from being imported into the United States 
on the quota of another country.” 

When T.D. 85-38 was published, the background information cit- 
ed an intention to reject the theory of Cardinal Glove Co. v. United 
States, 4 C.I.T. 41 (1982), as one of the motivations of the drafting of 
the new textile regulations. Cardinal Glove involved cotton work 
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gloves. The cotton fabric was produced in Hong Kong, and cut into 
front and back panels in Hong Kong. These front and back panels 
were assembled by sewing in Haiti. The gloves were then turned in- 
side out, pressed, inspected, paired, folded and bundled in Haiti. 
The court held that the assembly and processing of the gloves in 
Haiti transformed the gloves into an export of Haiti and that there- 
fore, the gloves were considered to be from Haiti, the country of ex- 
portation. This meant that the bilateral textile agreement between 
the U.S. and Hong Kong was inapplicable and a Hong Kong export 
license or visa was unnecessary for entry into the U.S. The court 
noted that “the exportation of merchandise from a country produc- 
ing a product to an intermediate country for the purpose of process- 
ing, manipulating or assembling that product, is a common practice 
in our present day industrial and technological economy.” Cardinal 
Glove at 43-44. It was feared that this theory or principle would 
create a mechanism to circumvent the textile import program and 
multilateral and bilateral textile agreements. 

Customs stated in a notice dated September 16, 1982, published 
as T.D. 82-169, its intention not to follow the country of exportation 
concept set forth in Cardinal Glove, but rather to apply the substan- 
tial transformation test. 

Pursuant to 19 CFR 12.130, the standard of substantial transfor- 
mation governs the determination of the country of origin where 
textiles and textile products are processed in more than one coun- 
try. The country of origin of textile products is deemed to be that 
foreign territory, country, or insular possession where the article 
last underwent a substantial transformation. Substantial transfor- 
mation is said to occur when the article has been transformed into 
a new and different article of commerce by means of substantial 
manufacturing or processing operations. The factors to be applied 
in determining whether or not a manufacturing operation is sub- 
stantial are set forth in 19 CFR 12.130(d) and (e). 

In this case, we are not convinced that the processing in country 
B is a substantial manufacturing or processing operation. Although 
19 CFR 12.130(e) lists substantial assembly by sewing and/or tailor- 
ing of all cut pieces of apparel articles which have been cut from 
fabric in another foreign territory, country or insular possession in- 
to a completed garment as an example of a manufacturing or 
processing operation that may qualify for substantial transforma- 
tion, the regulation clearly does not mean that all sewing opera- 
tions will qualify and the examples given are the complete assembly 
of all cut pieces of suit-type jackets, suits, and shirts. The sewing of 
cotton work gloves is not analogous to sewing suit-type jackets, suits 
or shirts. 

You compared the skill level and time required for cutting as op- 
posed to sewing. As discussed above, the complexity of the sewing 
operation in this case is less than the complexity involved in sewing 
a suit-type jacket, suit or shirt. Further, while the sewing alone 
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may be more complex and time-consuming than the cutting alone, 
cutting and sewing of a garment in a single country is listed in 19 
CFR 12.130(e\1\iv) as a qualifying manufacturing or processing op- 
eration. Moreover, in this instance the cloth is purchased and cut in 
country A. While cutting may not involve much labor, it often in- 
volves a substantial capital input. For all the above reasons, Cus- 
toms considers country A to be the country of origin for the pur- 
poses of 19 CFR 12.130. 

Further, although these work gloves may have been considered to 
be from country B in accordance with Cardinal Glove, 19 CFR 
12,130 was included as part of the Customs Regulations after Cardi- 
nal Glove was decided a in response to the conclusion reached. 
Therefore, Customs does not consider itself bound by Cardinal 
Glove in this instance. 


Holding: 


The cotton work gloves are from country A for the purposes of 19 
CFR 12.130. 


(C.S.D. 90-21) 


Marking: Country of origin marking of goods from Burma. 


Date: December 5, 1989 

File: HQ 732890 

MAR-2-05 CO:R:C:V 732890 NL 
Category: Marking 


GLorIA ARELLANES 

Manacer, Import ADMINISTRATION 
Levi Strauss & Co. 

Levi’s Plaza, P.O. Box 7215 
San Francisco, CA 94120 


Dear Ms. ARELLANES: 

This is in response to your letter of November 7, 1989, in which 
you seek advice as to the proper country of origin marking of goods 
from Burma when imported into the U.S. 


Facts: 


_On June 18, 1989, the government of the Union of Burma 
changed the name of the country to “Union of Myanmar”. It is your 
understanding that the government of Burma/Myanmar is author- 
izing only the words “Made in Myanmar” for the country of origin 
marking of goods from that country, and is no longer permitting the 
use of the words “Made in Burma”. Your company will shortly be- 
gin importing articles manufactured in Burma/Myanmar. 
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Issue: 

Is “Made in Myanmar” an acceptable country of origin marking 
for articles imported into the U.S. from the country previously call- 
ing itself the Union of Burma? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
ble, indelibly, and permanently as the nature of the article will per- 
mit “in such a manner as to indicate to an ultimate purchaser in 
the United States the English name of the country of origin of the 
article.” (emphases added). The purpose of the marking statute is 
outlined in United States v. Friedlaender & Co., 277 CCPA 297, 302, 
C.A.D. 104 (1940), in which the court stated: “Congress intended 
that the ultimate purchaser should be able to know by an inspec- 
tion of the marking on the imported goods the country of which the 
goods is the product. The evident purpose is to mark the goods so 
that at the time of purchase the ultimate purchaser may, by know- 
ing where the goods were produced, be able to buy or refuse to buy 
them, if such marking should influence his will.” 

To assure that this purpose is accomplished, both 19 U.S.C. 1304 
and section 134.45, Customs Regulations (19 CFR 134.45), require 
that the name of the country of origin of imported articles be given 
in the English language. In the case of Burma/Myanmar, we note 
that the interdepartmental U.S. Board on Geographic Names re- 
cently determined that the name “Myanmar” is a Burmese appella- 
tion, and is not a conventional English language name. See, Depart- 
ment Notice, U.S. Department of State (Nov. 17, 1989). According to 
the Board, the name “Burma” remains the conventional short form 
name, while “Union of Burma” remains the conventional long form 
of the name. The Office of the Geographer, U.S. Department of 
State, treats the term “conventional” for geographic purposes as 
meaning the name in the English language. The Department of 
State has adopted the determination of the U.S. Board on Geo- 
graphic Names that the name “Myanmar” has not become conven- 
tional in the English language. 

In accordance with its responsibility under 19 U.S.C. 1304 to as- 
sure that ultimate purchasers in the U.S. be afforded a clear indica- 
tion of the country of origin of imported goods, Customs must also 
take into account whether a country name is sufficiently well 
known to ultimate purchasers to have become a name in the En- 
glish language. In our opinion, the longstanding use of the term 
“Burma” by English speakers, when considered in comparison with 
the brief period of time that “Myanmar” has been in use, suggests 
that ultimate purchasers in the U.S. are unlikely to recognize prod- 
ucts marked “Myanmar” as products of the country also known in 
English as “Burma”. In reaching this determination we do not sug- 
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gest that “Myanmar” is unacceptable for other purposes. It also 
may be the case that at a later time the name “Myanmar” will 
have become sufficiently widely known among ultimate purchasers 
in the U.S. as to constitute a conventional English language name 
for country of origin marking purposes. At this time, however, it is 
our conclusion that the name “Myanmar”, by itself, does not afford 
ultimate purchasers in the U.S. a clear indication of the country of 
origin of articles imported from Burma. 

So that ultimate purchasers in the U.S. will be given a clear indi- 
cation of the origin of articles imported from Burma, we require 
that the marking of articles imported from there include the name 
“Burma” or “Union of Burma”. We do not by this ruling prohibit 
the use of the name “Myanmar”. The marking “Myanmar (Burma)” 
or “Burma (Myanmar)” would satisfy the country of origin marking 
requirements of 19 U.S.C. 1304 and Part 134, Customs Regulations. 

Because the difficulty presented by the unfamiliarity of the name 
“Myanmar” is not related to any effort on the part of any importer 
or exporter to conceal or obscure the country of origin of goods im- 
ported from Burma, or otherwise to avoid the requirements of 19 
U.S.C. 1304, but rather originates with the action of the Govern- 
ment of Burma, a flexible approach by Customs is warranted. At 
this time, Customs will permit entry of articles marked ‘“My- 
anmar’”, subject to proper remarking by the importer after entry. In 
addition, during the next 90 days Customs will presume that any 
failure to properly mark was not due to any purpose of the importer 
to avoid compliance with 19 U.S.C. 1304. In accordance with 19 
U.S.C. 1304(aX3XK), an exception from marking is authorized if 
marking after importation is economically prohibitive, and if there 
is no intent to avoid compliance with 19 U.S.C. 1304. Thus, during 
this 90-day period an importer may be granted an exception from 
country of origin marking upon demonstrating only that marking 
after importation is economically prohibitive. 


Holding: 

The name “Myanmar” is not sufficiently widely known among ul- 
timate purchasers in the U.S. to have become a conventional En- 
glish name for the country known in English as “Burma”. For coun- 
try of origin marking purposes the name “Burma” must appear on 
articles imported from Burma and on their containers as necessary. 
The markings “Myanmar (Burma)” and “Burma (Myanmar)” are 
acceptable. Importers of articles from Burma applying for an excep- 
tion from country of origin marking under 19 U.S.C. 1304(aX3)\K) 
during the next 90 days will have the benefit of a presumption that 
a failure to mark was not due to any purpose to avoid compliance. 
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TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, SKF USA, INnc.; 
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INTERVENORS 
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[Plaintiff's motion to strike the affirmative defenses in defendant-intervenors’ an- 
swer is granted.] 


(Decided February 6, 1990) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and Geert De Prest) 
for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (Jeanne E. David- 
son); of counsel: Douglas Cohen, Attorney-Advisor, Office of the Chief Counsel for Im- 
port Administration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Paul Plaia, Jr., Herbert C. Shelley, Joel D. Kaufman, Cecilia H. 
Gonzalez, Alice A. Kipel, Lauren D. Frank and Juliana M. Cofrancesco) for defen- 
dant-intervenors SKF. 


MEMORANDUM AND ORDER 


TsoucaLas, Judge: Plaintiff, The Torrington Company, moves this 
Court for an order, pursuant to Rule 12(f) of the Rules of this Court, 
striking the affirmative defenses that defendant-intervenors, SKF 
USA, INC., AB SKF, SKF GmbH, and SKF GLEITLAGER GmbH 
(collectively SKF) raised in the answer submitted with its motion to 
intervene. The Court grants plaintiff's motion to strike the affirma- 
tive defenses set forth in the intervenors’ answer. 


BACKGROUND 


On March 31, 1988, the Torrington Company filed a petition on 
behalf of the domestic industry with the U.S. Department of Com- 
merce, International Trade Administration (ITA), seeking an an- 
tidumping investigation of antifriction bearings and parts thereof 
imported from the Federal Republic of Germany. The ITA conduct- 
ed the investigation which resulted in a final affirmative antidump- 
ing determination published on May 3, 1989. Final Determinations 
of Sales at Less Than Fair Value: Antifriction Bearings (Other Than 
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Tapered Roller Bearings) and Parts Thereof From the Federal Re- 
public of Germany, 54 Fed. Reg. 18,992 (1989). 

On July 14, 1989, the Torrington Company filed a timely com- 
plaint against the United States contesting certain aspects of the 
final affirmative antidumping determination published by 
Commerce. 

On September 1, 1989, SKF, respondents in the administrative 
proceedings, filed a motion (which this Court granted) to intervene 
as of right and simultaneously submitted its answer to plaintiffs 
complaint as prescribed by Rule 24(c) of the Rules of this Court. The 
answer submitted by SKF interposed two (2) affirmative defenses to 
plaintiff's complaint. They are as follows: 


1. To the extent that Plaintiff Torrington’s allegations en- 
compass cylindrical roller bearings, spherical plain bearings, 
slewing rings and/or automotive wheel hub units, Intervenors 
aver that Plaintiff has failed to state a claim upon which relief 
can be granted inasmuch as Torrington lacks standing to bring 
an action as to these classes of merchandise. 

2. Intervenors aver that Plaintiff Torrington’s Complaint, to 
the extent that it relates to cylindrical roller bearings, spheri- 
cal plain bearings, slewing rings and/or automotive wheel hub 
units, should be dismissed due to Torrington’s lack of standing 
to bring an action regarding such classes of merchandise. 


Answer of Defendant-Intervenors at 18-19. 

Plaintiff now moves to strike these affirmative defenses on 
grounds that they raise the issue of standing which was not in con- 
tention between the original parties to this litigation and therefore 
amount to an untimely challenge of Commerce’s determination in 
violation of 19 U.S.C. § 1516a. Defendant-intervenors counter that 
the issue of standing is fundamental and is properly raised as an af- 
firmative defense at any time. 


DISCUSSION 


The Supreme Court in Chandler & Price Co. v. Brandtjen & 
Kluge, Inc., 296 U.S. 53 (1935), stated that the “purpose for which 
permission to intervene may be given is that the applicant may be 
put in position to assert in that suit a right of his in respect of 
something there in dispute between the original parties.” Id. at 59. 
(emphasis added). This Court granted SKF’s motion to intervene in 
accordance with 28 U.S.C. § 2631(jX1XB) (1982)! and Rule 24(a) of 
the Rules of this Court? to assure it the opportunity to protect its 


128 U.S.C. § 2631(jX1XB) reads in pertinent part: 
Persons entitled to commence a civil action 
(j(1) Any person who would be adversely affected or aggrieved by a decision in a civil action pending in the 
Court of International Trade may, by leave of court, intervene in such action, except that— 

(B) in a civil action under section 516A of the Tariff Act of 1930, only an interested party who was a 
party to the proceeding in connection with which the matter arose may intervene, and such person may 
intervene as a matter of right{.] 

2Rule 24(a) reads as follows: 
Continued 
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rights with respect to the issues in dispute between Torrington and 
the ITA. In addition to addressing the issues presented by Tor- 
rington, however, SKF seeks, by its affirmative defenses, to chal- 
lenge Torrington’s standing to bring this action. 

The issue of standing was not challenged by either of the primary 
parties and therefore goes beyond the scope of the original litiga- 
tion. In Chandler, the Supreme Court established that an interven- 
or is limited to the field of litigation open to the original parties, 
and cannot enlarge the issues tendered by or arising out of plain- 
tiff’s bill. 296 U.S. at 58. Moreover, this Court has consistently held 
that the intervenor “takes the action as it has been framed by the 
parties therein,” and cannot use the right of intervention to inter- 
pose claims otherwise inappropriate. Fuji Elec. Co. v. United States, 
7 CIT 247, 249, 595 F. Supp. 1152, 1154, appeal dismissed, No. 
84-1634 (1984); accord, Silver Reed America, Inc. v. United States, 9 
CIT 1, 600 F. Supp. 852 (1985). 

Plaintiff Torrington’s standing as an interested party was among 
the issues the ITA considered in reaching its final anti-dumping de- 
termination. In the course of its administrative investigation, the 
ITA concluded that Torrington had “demonstrated that it produces 
all five classes or kinds of the subject merchandise. Therefore, Tor- 
rington is a manufacturer, producer or wholesaler in the United 
States of the like products under investigation, and is an ‘interested 
party’ with standing to file this petition.” 54 Fed. Reg. at 19,004. 

As part of the ITA’s basis for the affirmative antidumping deter- 
mination, Torrington’s standing was subject to challenge in this 
Court. Since the ITA resolved this issue in its favor, Torrington nat- 
urally did not contest it in the instant action. SKF, however, was 
not precluded from challenging that aspect of the ITA determina- 
tion independently, pursuant to 19 U.S.C. § 1516a(2) (1988).* 

While section 1516a(aX2) clearly requires any action contesting 
the ITA’s final affirmative antidumping determination to be com- 
menced within thirty days of publication of the antidumping order 
in the Federal Register, SKF’s answer comes well after the imposed 


Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute of the United 
States confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the 
property or transaction which is the subject of the action and the applicant is so situated that the disposition of 
the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless the 
applicant’s interest is adequately represented by existing parties. 

319 U.S.C. § 1516(aX2) states in pertinent part: 
(2) Review of determinations on record 
(A) In general 
Within thirty days after— 
(i) the date of publication in the Federal Register of— 
(I) notice of any determination described in clause (ii), (iii), (iv), or (v) of subparagraph 
(B), or 
(ID) an antidumping or countervailing duty order based upon any determination de- 
scribed in clause (i) of subparagraph (B), or 
(ii) the date of mailing of a determination described in clause (vi) of subparagraph (B), 
an interested party who is a party to the proceeding in connection with which the matter arises may com- 
mence an action in the United States Court of International Trade by filing a summons, and within thirty 
days thereafter a complaint, each with the content and in the form, manner, and style prescribed by the 
rules of that court, contesting any factual findings or legal conclusions upon which the determination is 
based. 
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statutory time limitations.‘ It is well settled that an “intervening 
party may not be permitted to contest an antidumping order in con- 
travention of the time limitations imposed by section 516A(a\(2) and 
the jurisdiction of the court.” Nakajima All Co. v. United States, 2 
CIT 170, 173 (1981); accord, National Ass’n of Mirror Mfrs. v. Unit- 
ed States, 11 CIT 648, 670 F. Supp 1013 (1987); Washington Red 
Raspberry Comm’n v. United States, 11 CIT 173, 657 F. Supp. 537 
(1987); Al Tech Specialty Steel Corp. v. United States, 10 CIT 263, 
633 F. Supp. 1376 (1986). 

Despite intervenors’ attempt to differentiate this action from 
those cited above by interposing the untimely claims as affirmative 
defenses rather than cross claims, the court finds the case at bar in- 
distinguishable from Nakajima, where the court concluded that an 
intervenor cannot circumvent the explicit statutory time limitation 
for contesting an antidumping duty determination by simply inter- 
jecting a claim when the time for commencing an action has ex- 
pired. 2 CIT at 172. 

Since intervenors’ claims with regard to the issue of standing are 
clearly beyond the scope of the original litigation between Tor- 
rington and the ITA, and it is by now well established that inter- 
venors who contest aspects of an antidumping determination not 
challenged by the original parties must comply with the statutory 
time limits for filing the original action (which intervenors did not 
do in this action), plaintiff's motion to strike the affirmative de- 
fenses set forth in the intervenors’ answer is granted and the af- 
firmative defenses are stricken. 


(Slip Op. 90-11) 
SCA INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-05-00642 
[Dismissed.] 
(Decided February 7, 1990) 


Sandler, Travis & Rosenberg (Leonard L. Rosenberg) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Commercial Litigation Branch, International Trade Field Office (Saul Davis) 
for defendant. 


4As the ITA published the instant affirmative antidumping determination in the Federal Register on May 3, 
1989 (54 Fed. Reg. 18,992) and the accompanying order on May 15, 1989 (54 Fed. Reg. 20,900), all actions con- 
testing the ITA’s determinations were to be initiated by June 14, 1989. 
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OPINION 


Restani, Judge. The parties move for summary judgment in this 
action. Plaintiff alleges that its entries at issue were deemed liqui- 
dated one year after entry pursuant to 19 U.S.C. § 1504 (1988).' Cus- 
toms actually liquidated the entries between sixteen and twenty- 
one months after entry and assessed duties in amounts not accept- 
able to plaintiff.? Plaintiff must challenge a voidable liquidation 
through the administrative protest mechanism of 19 U.S.C. § 1514 
(1988), unless the liquidation is the result of a mistake of fact. In 
such case a request for reliquidation may be made within one year 
of liquidation under 19 U.S.C. § 1520(c) (1988), as well. The “deemed 
liquidation” issue was not raised by way of protest in a timely man- 
ner. Plaintiff, however, filed requests for reliquidation within one 
year of liquidation. 

The court would note that Customs acts at its peril when it at- 
tempts to extend the time for liquidation by relying on a notice of 
suspension of liquidation under the unfair trade laws, after suspen- 
sion has terminated. See Pagoda Trading Corp. v. United States, 804 
F.2d 665 (Fed. Cir. 1986). For the purpose of this discussion the 
court will assume that Customs liquidations would be improper 
without a separate notice of extension of the time to liquidate. 

The essential question is—did the improper liquidations occur as 
a result of a mistake in the construction of law or as a result of a 
mistake of fact. In the latter case the reliquidation mechanism of 19 
U.S.C. § 1520(c)® would be available and the improper liquidations 


119 U.S.C. § 1504 reads in pertinent part as follows: 
§ 1504. Limitation on liquidation. 
(a) Liquidation: 


Except as provided in subsection (b) of this section, an entry of merchandise not liquidated within one 
year from: 
(1) the date of entry of such merchandise; 
(2) the date of the final withdrawal of all such merchandise covered by a warehouse entry; or 
(3) the date of withdrawal from warehouse of such merchandise for consumption where, pursu- 
ant to regulation issued under section 150%(a) of this title, duties may be deposited after the filing 
of an entry or withdrawal from warehouse; 
shall be deemed liquidated at the rate of duty, value, quantity, and amount of duties asserted at the time 
of entry by the importer of record. Notwithstanding section 1500(e) of this title, notice of liquidation need 
not be given of an entry deemed liquidated. 
(b) Extension: 
The Secretary may extend the period in which to liquidate an entry by giving notice of such extension 
to the importer of record in such form and manner as the Secretary shall prescribe in regulations, if— 
(1) information needed for the proper appraisement or classification of the merchandise is not 
available to the appropriate customs officer; 
(2) liquidation is suspended as required by statute or court order; or 
(3) the importer of record requests such extension and shows good cause therefor. 
(c) Notice of suspension: 

If the liquidation of an entry is suspended, the Secretary shall, by regulation, require that notice of 
such suspension be provided to the importer of record concerned and to any authorized agent and surety 
of such importer of record. 
> . . > 7 > > 


Post-1982 amendments to this provision are irrelevant to this dispute. 


2Liquidation of some of the entries involved here was protested on a basis other than improper reliquidation. 
The parties agree that those protests are irrelevant to this dispute. 
319 U.S.C. § 1520(c) reads in relevant part as follows: 
(c) Reliquidation of entry: 
Notwithstanding a valid protest was not filed, the appropriate customs officer may, in accordance with 
regulations prescribed by the Secretary, reliquidate an entry to correct— 
(1) a clerical error, mistake of fact, or other inadvertence not amounting to an error in the con- 
struction of a law, adverse to the importer and manifest from the record or established by docu- 
Continued 
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could be challenged under that provision. See Hambro Automotive 
Corp. v. United States, 66 CCPA 113, 603 F.2d 850 (1979). 

The factual allegations in the affidavit of John C. Merillat of the 
Customs Service, which factual allegations are not challenged,‘ es- 
tablished that an error in the interpretation of law occurred. Prior 
to Pagoda Trading Customs assumed that a notice of “suspension” 
of liquidation based on operation of the unfair trade laws was suffi- 
cient to effect an “extension” of the time of liquidation, for purposes 
of seeking information.® The entries in this case occurred before the 
Pagoda Trading litigation was concluded. 

Mr. Merillat’s affidavit does not reflect that Customs overlooked 
a deemed liquidation under 19 U.S.C. § 1504. Rather, it reflects a le- 
gal position that liquidation is not deemed to occur when a suspen- 
sion notice is outstanding, even if the suspension terminates. This is 
an error in the construction of law. Accordingly, the mechanism of 
19 U.S.C. § 1520(c) was not available to plaintiff, and timely protests 
alleging improper liquidation should have been filed in order for 
the challenge to liquidation to be heard. 

This action is dismissed. 





(Slip Op. 90-12) 


NaTIONAL Hanp Too. Corp., PLAINTIFF v. UNITED STATES, ET AL., 
DEFENDANT 


Court No. 89-11-00636 


On Plaintiff's Motion for Preliminary Injunction 


Plaintiff moves for a preliminary injunction to restrain the Customs Service from 
enforcing redelivery-marking notices that bar entry to certain imported steel forg- 
ings. Plaintiff contends that the imported forgings are exempt from country of origin 
markings because plaintiff is the “ultimate purchaser,” pursuant to 19 U.S.C. 
§ 1304(aX3\H), since after importation into the United States the forgings are sub- 
stantially transformed by further manufacture. 

Held: Since the court concludes that plaintiff has not made a sufficient showing to 
warrant injunctive relief, plaintiffs’ motion is denied. 

[Plaintiff's motion for a preliminary injunction denied.] 


(Dated February 9, 1990) 


Skadden, Arps, Slate, Meagher & Flom (Rodney O. Thorson), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Barbara M. 
Epstein), for defendant. 


mentary evidence, in any entry, liquidation, or other customs transaction, when the error, mistake, 
or inadvertence is brought to the attention of the appropriate customs officer within one year after 
the date of liquidation or exaction;* * * 
“The legal implications of the facts are challenged. 
5The Government's position after Pagoda Trading on this issue is not altogether clear. There is no point in dis- 
cussing here whether Pagoda Trading is in any way distinguishable on this point from the case at hand. 
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Re, Chief Judge: In this action, plaintiff, National Hand Tool Cor- 
poration, moves to enjoin the defendant, through its agent, the 
United States Customs Service, from enforcing redelivery-marking 
notices that bar entry te certain steel forgings imported from Tai- 
wan. The Customs Service, pursuant to Customs Regulation 134.3, 
issued the notices and barred entry because the steel forgings had 
not been marked with their country of origin. Plaintiff contends 
that, because the imported steel forgings undergo a “substantial 
transformation” through further manufacture, after importation in- 
to the United States, pursuant to Customs Regulation 134.35 they 
are exempt from country of origin marking requirements. 

The imported merchandise entered between August 28 and Octo- 
ber 2, 1989, at the port of Dallas/Fort Wroth, Texas, as parts of five 
entries. In each entry, pursuant to Customs Regulation 134.3(b), 
Customs issued redelivery-marking notices for certain sizes or styles 
of steel forgings. Plaintiff protested the notices, contending that 
“(t]he articles in question are unfinished producer goods that under- 
go further significant manufacturing operations by [plaintiff] in the 
United States which effect a substantial transformation as that 
term has been defined by the numerous governing court decisions.” 
On October 20, 1989, the protest was denied. 

Contesting Customs’ denial of its protest, on November 27, 1989, 
plaintiff filed this civil action, and moved for a preliminary injunc- 
tion. Plaintiff sought to enjoin defendant, through its agent, the 
United States Customs Service, from excluding from entry the steel 
forgings described in the redelivery-marking notices. 


BACKGROUND 


Plaintiff, a manufacturer of mechanics hand tools, is a wholly 
owned subsidiary of The Stanley Works. In support of its motion for 
a preliminary injunction, plaintiff submitted the affidavits of Mr. 
Thomas E. Mahoney, its president and general manager, and Mr. 
Anthony R. Pagano, chief metallurgist for The Stanley Works. In 
addition to the affidavits, plaintiff submitted exemplars of the sizes 
or styles of steel forgings barred from entry and described in the re- 
delivery-marking notices. At oral argument, counsel for the parties 
ably presented the issues and their respective contentions. 

In his affidavit, Mr. Mahoney stated that plaintiff manufactures 
“sockets and other components for socket sets.” He stated that 
“({m]ost of the components for these sets are made entirely from 
scratch beginning with coils of steel rod as feedstock.” According to 
Mr. Mahoney, “some of the lower volume sockets and components 
are imported as forgings from * * * Taiwan.” 

Mr. Mahoney stated that since “May 1988, a team of Customs 
agents and auditors [have conducted] a dragnet investigation of 
[plaintiff], examining all of its activities both before and after its ac- 
quisition by Stanley [in 1986].” He added that, as part of this inves- 
tigation, between August 24, 1989, and September 14, 1989, Cus- 
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toms issued redelivery-marking notices for ‘nine different articles 
that [plaintiff] had been routinely importing and manufactur[ing] 
into components for socket sets.” 

Mr. Mahoney stated that: 


[t]he articles in question represented a very small percentage of 
the total shipments and were in separate containers that could 
readily be segregated. However, the local Customs officials reg- 
ularly delayed the release of any of the goods holding them for 
personal inspection by a particular agent, even after the mark- 
ing notices were issued. Some of the shipments were released 
only after [plaintiff] complained about the improper withhold- 
ing of the merchandise. The delays in receiving these items, 
which included packing materials and tooling critical to [plain- 
tiff]'s operations, were disruptive and caused the company to 
modify and make departures from its optimum production and 
shipping schedules. 


According to Mr. Mahoney, Customs’ seizure and refusal to per- 
mit entry of the imported steel forgings “is causing considerable 
hardship to [plaintiff].” He explained that: 

[i]t has created a tremendous amount of confusion among per- 
sonnel * * *. The harm to the company is immediate in terms 
of the diversion of management time and energy and having a 
disruptive effect on production schedules and inventory control 
and threatens [plaintiff]s ability to make and meet contractual 
commitments to customers. [Plaintiff] not only faces serious 
danger of impairment of relations with customers, but is placed 
in a severely disadvantaged position in a highly competitive 
market. 
Mr. Mahoney added that plaintiff's “tools are sold mostly in sets 
* * *” Hence, according to Mr. Mahoney, although the total value 
of the imported steel forgings is $34,273, “the sales value of the 
socket sets that would be made up with the articles in question 
would be approximately $1.2 million.” 

In his affidavit, Mr. Pagano described the manufacturing opera- 
tions performed on the steel forgings after importation. He stated 
that he was “personally familiar with the manufacturing process 
employed at [plaintiff's factory] and the numerous steps in the pro- 
duction of finished tools * * *.” 

Mr. Pagano stated that steel forgings represent “an intermediate 
stage in the process of manufacturing a tool, [where] the individual 
articles will have acquired the shape and the approximate dimen- 
sions of what ultimately will be required.” He explained that the 
forgings are “soft and weak and, if employed as a tool, would quick- 
ly fail by either breaking of simply losing its shape and dimensional 
tolerances.” 
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Mr. Pagano noted that, after the forgings are made, “[t]he opera- 
tions that are generally accomplished next in the production of 
tools are hardening and tempering, two operations that are some- 
times collectively referred to as ‘heat treating.’” He explained that: 


[s]tep 1 of the hardening process involves uniformly heating the 
parts to approximately 1600° F., a temperature which is main- 
tained for apne 50 minutes. This heating process must 
be controlled by specialized equipment in which the parts are 
protected from carbon loss and scaling by the presence of spe- 
cially prepared protective atmosphere. 


Mr. Pagano stated that, after heating, the “succeeding step re- 
quires that the parts be quickly cooled or ‘quenched’ to near room 
temperature by plunging them in special oils, again at controlled 
temperatures.” He also stated that “[tJhe combination of these two 
steps has served to transform the steel from its original soft mallea- 
ble state into an entirely different material.” Mr. Pagano explained 
that these processes change the molecular structure of the articles, 
and produce “a small but significant dimensional change * * *.” 

Mr. Pagano noted that the next operation, “tempering,” improves 
“(t]he toughness and ability of the tool to withstand deformation 
** *” Mr. Pagano stated that the tempering process “consists of a 
second heating operation which is closely controlled with regard to 
temperature[,| [and] requires specially designed furnaces that care- 
fully circulate the heating air around the parts in process.” 

Mr. Pagano noted that, after tempering, “the article is physically 
capable of performing as a mechanics tool * * *.” He stated, howev- 
er, that “surface protection” is necessary to protect the article from 
corrosion and rust. Mr. Pagano explained that, in surface protec- 
tion, “the parts are finish polished to a smooth, bright luster|,] [and] 
[t]hen they are plated, by electrodepositing * * * a layer of nickel 
and * * * a layer of chromium on all exposed tool surfaces.” 

In opposition to plaintiffs motion, defendant presents the affida- 
vit of Mr. John H. Doak, the vice president of business development 
of Easco Hand Tools, Inc., a manufacturer and seller of mechanics 
hand tools, and a competitor of plaintiff. Mr. Doak, who had been 
employed by Easco for thirteen years, stated that he was “familiar 
with the processes used in facilities in Taiwan and in the United 
States * * * to produce hand tools.” 

Mr. Doak stated that “(t]he single most significant process in the 
manufacture of sockets and wrenches, in my opinion, is the forming 
process, where by forging, cold forming, or similar metal-forming 
processes a bar, slug, or coil of steel (the raw material) is trans- 
formed into a shape resembling and in many cases approximating 
the finished component.” He also stated that “the second most sig- 
nificant phase in the manufacture of sockets and wrenches is 
machining, which usually encompasses a number of separate opera- 
tions such as turning, drilling, grinding, and broaching; these opera- 
tions collectively provide the fit, form and near-final dimensions of 
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the finished tool.” He stated that “(t]he remaining processes nor- 

mally are heat treating, surface finishing, plating, and/or assembly 

where required; these latter operations are minor in comparison to 

the forming and machining operations that transform the raw ma- 

terial into the basic component of the tool.” 

Mr. Doak stated that he had examined the exemplars of the im- 

ported steel forgings and that: 
[t]he samples of merchandise submitted by [plaintiff] have had 
numerous forming and machining processes performed upon 
them prior to importation, which have transformed them from 
a bar, slug or coil of metal into clearly recognizable components 
of specific hand tools. The samples have all been formed 
(forged, friction-welded, turned, or cold-formed) and all machin- 
ing operations appear to have been completed. With the exce 
tion of [one of the exemplars], which has yet to be bent to its fi- 
nal configuration, only the finishing operations of heat treat, 
surface finishing, plating and assembly remain to be done. 


(emphasis added). Mr. Doak stated that “[w]ith respect to all the 
samples submitted, * * * the forming and machining operations per- 
formed to manufacture the components in their condition as im- 
ported are, as a group, considerably more complex than those re- 
quired for the heat treating, finishing, and assembly operations af- 
ter importation.” 

In his affidavit, Mr. Doak determined, from a review of plaintiffs 
affidavits and exemplars, “that all of the imported samples in this 
case have been substantially transformed in Taiwan from bars, 
slugs, or coils of steel into their condition as imported, in which 
they are readily recognizable as components of flex handles, speeder 
wrenches, flex sockets and universal joints.” He concluded “that the 
heat treating, finishing, and assembly operations performed after 
importation do not substantially transform these components into 
other articles and are minor in comparison to the forming and 
machining operations completed prior to importation.” 


Discussion 
In ruling on a motion for a preliminary injunction, the court 
must consider: 


(1) the threat of immediate and irreparable harm to the 
movant; 


(2) the movant’s likelihood of success on the merits; 
ae public interest in the grant or denial of the injunction; 
an 


(4) the “balance of hardship” on the parties. 


See Ceramica Regiomontana, S.A. v. United States, 7 CIT 390, 394, 
590 F. Supp. 1260, 1263 (1984). See also Zenith Radio Corp. v. Unit- 
ed States, 710 F.2d 806, 809 (Fed. Cir. 1983); S.J. Stile Assocs. Ltd. v. 
Snyder, 68 CCPA 27, 30, C.A.D. 1261, 646 F.2d 522, 525 (1981). 
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In considering these factors, this court uses “a flexible approach 
which emphasizes a ‘balance of the hardships,’ which does not re- 
quire the moving party to sustain a high burden of proof as to each 
of the four factors enumerated.” Ceramica Regiomontana, 7 CIT at 
394, 590 F. Supp. at 1264 (citing American Air Parcel Forwarding 
Co. v. United States, 1 CIT 293, 298, 515 F. Supp. 47, 52 (1981)). In 
addition, case law teaches that “[t]he critical question *** is 
whether denial of the requested relief will expose the applicant to 
irreparable harm.” PPG Indus., Inc. v. United States, 11 CIT 5, 6 
(1987). See also Timken Co v. United States, 11 CIT 504, 506, 666 F. 
Supp. 1558, 1559 (1987); American Air Parcel, 1 CIT at 299-300, 515 
F. Supp. at 53. Hence, “the showing of likelihood of success on the 
merits is in inverse proportion to the severity of the injury the mov- 
ing party will sustain without injunctive relief, i.e., the greater the 
hardship the lesser the showing.” American Air Parcel, 1 CIT at 
300, 515 F. Supp. at 53. See also PPG Indus., 11 CIT at 6; United 
States Steel Corp. v. United States, 9 CIT 333, 336, 614 F. Supp. 
1241, 1244 (1985). 

In support of its assertion that Customs’ denial of entry for the 
imported steel forgings threatens it with immediate and irreparable 
harm, plaintiff relies on the affidavit of Mr. Mahoney. In his affida- 
vit, Mr. Mahoney asserts generally that Customs’ actions cause de- 
lays in plaintiffs production schedule, and threaten plaintiff's abili- 
ty to fulfill contracts with its customers. 

Defendant contends that plaintiff “has not established that the 
harm in this case is ‘irreparable,’ or in fact, any more injurious 
than in any other ordinary ‘exclusion’ case.” Defendant notes that 
plaintiff “has not asserted any specific or tangible instances of an 
immediate threat of actual harm, or business loss resulting from a 
failure to make delivery.” According to defendant, plaintiffs 
claimed injury “is merely the obvious and expected disruptions 
which might affect a company which refuses to mark its goods in 
compliance with the marking laws, and thereby has its unmarked 
merchandise excluded.” 

In American Inst. for Imported Steel, Inc. v. United States, 8 CIT 
314, 600 F. Supp. 204 (1984) (hereinafter American Institute), the 
plaintiffs moved for a preliminary injunction to enjoin the govern- 
ment from denying entry, pursuant to section 805(b) of the Trade 
and Tariff Act of 1984, of steel pipe and tube imported from the Eu- 
ropean Community and its member states. In support of its motion, 
plaintiffs asserted “that they will be liable for various wharfage, 
handling and storage expenses they would not have incurred but for 
the embargo.” Jd. at 318, 600 F. Supp. at 208. This court, however, 
noted “that an increase in business expenses alone is not irrepara- 
ble injury.” Jd. (citing S.J. Stile Assocs. Ltd., 68 CCPA at 30, 646 
F.2d at 525-26). 
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In further support of their motion, the plaintiffs in American In- 
stitute contended “that delay caused by the embargo may result in 
cancellation of existing contracts and damage their reputation as 
reliable suppliers.” Jd. at 318, 600 F. Supp. at 209. This court stated 
that: 


[the plaintiffs have produced no evidence that these additional 
injuries would occur. They have made no showing that delays 
of less than a month would violate the terms of any contract. 
They have made no showing that time is of the essence in any 
contract. They have not shown that they could not substitute 
other steel products either from their own inventories or from 
other sources and thereby eliminate potential customer 
dissatisfaction. 


Id. The court determined that “[wjhere irreparable injury is not 
demonstrated by ‘probative evidence’ a preliminary injunction 
should be denied.” Jd. Accordingly, in American Institute, plaintiffs’ 
motion for a preliminary injunction was denied. See id. at 322, 600 
F. Supp. at 212. 

In this case, plaintiff's allegations of harm or injury to customer 
relationships are neither supported by probative evidence, nor has 
plaintiff provided any documentary evidence of its contracts. In- 
deed, plaintiff has submitted no evidence, aside from the affidavit of 
its president and general manager, Mr. Mahoney, “that delays * * * 
would violate the terms of any contract{,] [or] * * * that time is of 
the essence in any contract.” American Institute, 8 CIT at 318, 600 
F. Supp at 209. It was also clear at oral argument that the harm to 
which plaintiff is subjected is the usual harm of a competitive mar- 
ket, rather than the particularized and irreparable harm that war- 
rants the granting of injunctive relief. Hence, as in American Insti- 
tute, plaintiff has not provided any probative evidence of a threat of 
immediate and irreparable harm. 

It is well established that ““[o]nly a viable threat of serious harm 
which cannot be undone authorizes exercise of a court’s equitable 
power to enjoin before the merits are fully determined.” Zenith Ra- 
dio Corp., 710 F.2d at 809 (emphasis in original) (quoting S.J. Stile 
Assocs., 68 CCPA at 30, 646 F.2d at 525)). In this case, while it is 
clear that the action of Customs causes plaintiff increased business 
expenses, “an increase in business expenses alone is not irreparable 
injury.” American Institute, 8 CIT at 318, 600 F. Supp. at 208. 
Hence, plaintiff has not shown “a viable threat of serious harm 
which cannot be undone.” S.J. Stile Assocs., 68 CCPA at 30, 646 
F.2d at 525. 

Moreover, “[pjreliminary injunctions are generally granted to 
preserve the status quo pending final determination of the contro- 
versy between the parties.” Associated Dry Goods Corp. v. United 
States, 1 CIT 306, 311, 515 F. Supp. 775, 780 (1981) (citing Washing- 
ton Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 
841, 844 (D.C. Cir. 1977)). It is important to note that, in this case, 
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plaintiff's motion for a preliminary injunction seeks an order per- 
mitting entry of the imported steel forgings, the same relief that 
would be obtained if plaintiff were successful at trial. This court has 
also noted that “[wjhen the granting of a motion for preliminary in- 
junction would give a plaintiff all the advantages which would be 
obtained as a result of a final favorable adjudication of the contro- 
versy, the motion ordinarily should be denied.” Associated Dry 
Goods, 1 CIT at 311, 515 F. Supp. at 780 (citing Selchow & Righter 
Co. v. Western Printing & Lithographing Co., 112 F.2d 430, 431 (7th 
Cir. 1940)). See also R.J.F. Fabrics, Inc. v. United States, 10 CIT 735, 
742, 651 F. Supp. 1431, 1436 (1986). 

In addition to plaintiffs failure to establish a threat of immediate 
and irreparable injury, there is also a question as to whether plain- 
tiff is likely to succeed on the merits. In its brief, plaintiff asserts 
that “[t]he evidence in this case shows convincingly that [plaintiff] 
is likely to succeed on the merits and that the Dallas district office 
acted contrary to law in issuing the instant marking notices, deny- 
ing the protest and seizing [plaintiffs property.” 

Under section 304 of the Tariff Act of 1930, “every article of for- 
eign origin * * * imported into the United States shall be marked in 
a conspicuous place * * * in such manner as to indicate to an ulti- 
mate purchaser in the United States the English name of the coun- 
try of origin of the article.” 19 U.S.C. § 1304(a) (1988) (emphasis ad- 
ded). Customs Regulation 134.1(dX1) provides that “[i]f an imported 
article will be used in manufacture, the manufacturer may be the 
‘ultimate purchaser’ if he subjects the imported article to a process 
which results in a substantial transformation of the article, even 
though the process may not result in a new or different article.” 
(emphasis added). Hence, imported merchandise is exempt from the 
country of origin marking required by the Tariff Act of 1930 if the 
merchandise undergoes a “substantial transformation” as part of a 
manufacturing operation in the United States. See National Juice 
Prods. Ass’n v. United States, 10 CIT 48, 58, 628 F. Supp. 978, 988 
(1986); Uniroyal, Inc. v. United States, 3 CIT 220, 224, 542 F. Supp. 
1026, 1029 (1982), aff'd, 702 F.2d 1022 (Fed. Cir. 1983). Under Cus- 
toms Regulation 134.35 “[aJ]n article used in the U.S. in manufac- 
ture which results in an article having a name, character, or use 
different from that of the imported article, will be * * * excepted 
from marking.” 

It is well established that “[t}o determine whether a substantial 
transformation of an article has occurred for purpose of ascertain- 
ing who is the ‘ultimate purchaser,’ each case must be decided on 
its own particular facts.” Uniroyal, 3 CIT at 224, 542 F. Supp. at 
1029. Nevertheless, in support of its contention that the imported 
steel forgings are “substantially transformed” into mechanics hand 
tools after importation, plaintiff relies on Ferrostaal Metals Corp. v. 
United States, 11 CIT 470, 664 F. Supp. 535 (1987). 
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In Ferrostaal, this court determined that the merchandise had 
been changed in name, character, and use, and hence had under- 
gone a “substantial transformation.” See 11 CIT at 477-78, 664 F. 
Supp. at 540-41. In contrast, in this case, as stated by Mr. Doak, the 
imported steel forgings “are readily recognizable components of flex 
handles, speeder wrenches, flex sockets and universal joints.” 
Hence, there is a question as to whether there are major changes in 
the appearance or character of the imported steel forgings after fur- 
ther manufacture by plaintiff. In addition, there is also a question 
as to whether the manufacturing operations performed on the steel 
forgings, after importation, changed their use. According to Mr. 
Doak, as imported, the forgings were “readily recognizable compo- 
nents” of mechanics hand tools, and after importation “(t]he identi- 
ty of the imported components does not change, in that they are de- 
signed exclusively to be used as components of the finished tools.” 

It is important to note that section 304 of the Tariff Act of 1930 
“reflects the Congressional intent that the public be apprised of the 
country of origin of merchandise.” Globemaster, Inc. v. United 
States, 68 Cust. Ct. 77, 80, C.D. 4340 (1972). In enacting section 304, 
Congress was “aware of the fact that many consumers prefer mer- 
chandise produced in this country, and sought ‘* * * to confer an ad- 
vantage on domestic producers of competing goods.’” Jd. (quoting 
United States v. Ury, 106 F.2d 28, 29 (2d Cir. 1939)). Congress also 
sought “to enable the ‘ultimate purchaser’ of the goods to decide for 
himself whether he would ‘buy or refuse to buy them.’ ” Jd. See also 
Uniroyal, 3 CIT at 223, 542 F. Supp. at 1029. Hence, it is clear that 
to permit foreign merchandise to enter without country of origin 
marking would be contrary to the intent of Congress and not in the 
public interest. 

As this court has noted, “[iJn cases which seriously affect the pub- 
lic interest, a court of equity will require a much stronger showing 
before granting a preliminary injunction than is required when on- 
ly private interests are at stake.” Associated Dry Goods, 1 CIT at 
310, 515 F. Supp. at 779. In the words of the Supreme Court: 


where an injunction is asked which will adversely affect a pub- 
lic interest for whose impairment, even temporarily, an injunc- 
tion bond cannot compensate, the court may in the public inter- 
est withhold relief until a final determination of the rights of 
the parties, though the postponement may be burdensome to 
the plaintiff. 

Yakus v. United States, 321 U.S. 414, 440 (1944). 

In this case, there remains a question as to whether the imported 
steel forgings are items of foreign manufacture, for purposes of 19 
U.S.C. § 1304, and should contain country of origin markings. Ac- 
cordingly, it is not in the public interest to grant plaintiffs motion 
for an injunction. 
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In sum, the balance of hardships favors the denial of the request- 
ed injunction. Plaintiff's allegations, that the denial of entry to the 
imported steel forgings will cause it immediate and irreparable 
harm, are supported only by the allegations set forth in the affida- 
vit of its present and general manager, Mr. Mahoney. Hence, plain- 
tiff has presented no probative evidence of the alleged injury or 
threatened injury. 

It is the holding of the court that plaintiff has not met the re- 
quirements for a preliminary injunction. Accordingly, plaintiff's 
motion is denied. 
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